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“Don’t	  Poke	  Scalia!”

Lessons	  for	  Trial	  Lawyers	  from	  the	  Nation’s	  Highest	  Court

By	  Tara	  Trask	  &	  Ryan	  Malphurs	  

As	  an	  institution,	  the	  Supreme	  Court	  stands	  apart	  from	  other	  courts	  in	  status,	  grandeur,	  and	  influence,	  representing	  both	  the	  power	  and	  
idealism	  of	  law	  in	  America.	  	  For	  most	  lawyers,	  arguing	  before	  the	  Court	  is	  a	  rare	  opportunity	  and	  represents	  the	  pinnacle	  of	  a	  legal	  
career,	  which	  would	  lead	  one	  to	  expect	  a	  superb	  level	  of	  performance	  from	  advocates.	  	  Unfortunately,	  Supreme	  Court	  advocates	  often	  
commit	  a	  number	  of	  fundamental	  errors	  during	  oral	  arguments,	  and	  at	  the	  Supreme	  Court	  these	  mistakes	  can	  prove	  costly.	  	  Over	  the	  
course	  of	  nearly	  sixty	  oral	  arguments,	  we	  have	  witnessed	  some	  ill-‐advised	  behavior	  by	  Supreme	  Court	  advocates,	  but	  this	  term’s	  opening	  
week	  of	  oral	  arguments	  held	  a	  number	  of	  unusual	  mistakes.	  	  In	  observing	  these	  errors	  and	  the	  Court	  itself,	  we	  were	  struck	  by	  the	  
similarities	  in	  what	  we	  see	  in	  State	  and	  Federal	  courts	  across	  the	  country	  and	  contemplated	  what	  a	  trial	  lawyer	  can	  learn	  from	  the	  
highest	  court	  in	  the	  land.

	   Consider	  the	  following	  deliberate	  jabs	  from	  two	  advocates	  in	  Salazar	  v.	  Bruono,	  and	  United	  States	  v.	  Stevens:	  

Justice	  Scalia:	  “I	  assume	  [the	  cross]	  is	  erected	  in	  honor	  of	  all	  the	  war	  dead.	  	  The	  cross	  is	  the	  most	  common	  symbol	  of	  the	  
	   	   dead	  .	  .	  .”

Mr.	  Eliasberg:	  “Well,	  Justice	  Scalia,	  if	  I	  may	  go	  to	  your	  first	  point.	  	  The	  cross	  is	  the	  most	  common	  symbol	  of	  the	  resting	  place	  of	  
	   	   Christians.	  	  I	  have	  been	  in	  Jewish	  cemeteries.	  	  There	  is	  never	  a	  cross	  on	  a	  tombstone	  of	  a	  Jew.	  (laughter).”	  (Salazar	  v.	  
	   	   Bruono	  p.	  38-‐9)

Justice	  Scalia:	  “What	  if	  I	  am	  an	  aficionado	  of	  bullfights,	  and	  I	  think,	  contrary	  to	  the	  animal	  cruelty	  people,	  I	  think	  they	  ennoble	  
	   	   both	  beast	  and	  man,	  and	  I	  want	  to	  persuade	  people	  that	  bullfights	  are	  terrific	  and	  we	  should	  have	  them.	  .	  .	  .”

Mr.	  Katlyn:	  “Congress	  itself	  said	  –	  the	  legislative	  history,	  which	  I	  know	  will	  not	  be	  of	  relevance	  to	  you,	  but	  may	  to	  others	  on	  the	  
	   	   Court	  [(gasps	  and	  laughter)]”	  (U.S.	  v.	  Stevens	  p.	  12-‐3).

These	  two	  instances	  drew	  raucous	  laughter	  from	  the	  audience,	  immediately	  angering	  Justice	  Scalia,	  whose	  reddened	  face	  could	  be	  seen	  
by	  all.	  	  Following	  these	  jabs,	  Justice	  Scalia	  began	  a	  more	  aggressive	  assault	  on	  the	  advocates’	  arguments,	  hampering	  their	  
persuasiveness	  and	  reducing	  the	  time	  in	  which	  advocates	  might	  address	  more	  open	  or	  sympathetic	  justices.	  	  The	  advocates	  had	  clearly	  

made	  a	  powerful	  enemy	  in	  Justice	  Scalia	  and	  in	  turn	  hurt	  their	  case.	  	  

As	  we	  reflected	  on	  the	  various	  arguments	  observed	  over	  the	  week,	  the	  simple	  maxim:	  “Don’t	  
poke	  Scalia,”	  emerged	  from	  the	  obvious	  danger	  related	  to	  angering	  a	  Supreme	  Court	  Justice,	  or	  
any	  judge,	  or	  jury.	  	  Too	  often	  Supreme	  Court	  advocates	  insulted	  one	  of	  the	  justices	  with	  a	  
sarcastic	  response,	  and	  found	  themselves	  fending	  off	  the	  attacks	  of	  a	  formidable	  opponent;	  not	  
unlike	  a	  trial	  lawyer	  inadvertently	  angering	  jurors.	  	  The	  mistakes	  of	  Supreme	  Court	  advocates	  
prompted	  us	  to	  identify	  primary	  principles	  that	  trial	  lawyers	  can	  learn	  from	  the	  Highest	  Court	  in	  
the	  Land.	  	  These	  principles	  relate	  to	  areas	  of	  preparation,	  an	  understanding	  of	  one’s	  audience,	  
credible	  argumentation,	  and	  legal	  professionalism.	  	  While	  topically	  these	  areas	  may	  appear	  
obvious,	  the	  mistakes	  we	  observed	  at	  the	  Supreme	  Court	  emphasize	  the	  difficulty	  surrounding	  
the	  mastery	  of	  these	  principles.	  	  We	  hope	  our	  research	  and	  observations	  will	  help	  lawyers	  avoid	  
future	  mistakes	  by	  adhering	  to	  the	  fundamental	  principles	  we	  discuss.	  	  So	  without	  further	  ado,	  

“Mr.	  Chief	  Justice	  and	  may	  it	  please	  the	  Court	  .	  .	  .”
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Communication	  Matters

Oral	  argument	  before	  the	  Supreme	  Court	  is	  likely	  to	  be	  one	  of	  the	  most	  difficult	  communicative	  tasks	  humans	  engage	  in,	  but	  a	  
trial	  lawyer’s	  articulation	  of	  a	  complex	  case	  in	  an	  intelligible,	  engaging,	  and	  persuasive	  manner	  to	  a	  jury	  is	  an	  equally	  challenging	  feat.	  	  
Like	  a	  jury,	  the	  justices	  must	  reach	  a	  conclusion	  that	  resolves	  the	  problem	  at	  hand,	  and	  they	  often	  look	  to	  the	  advocates	  for	  assistance	  in	  
resolving	  the	  current	  and	  future	  potential	  cases.	  	  Some	  may	  argue	  that	  oral	  arguments	  serve	  as	  an	  empty	  ritual	  and	  believe	  that	  “oral	  
arguments	  [do	  not]	  play	  a	  significant	  role	  in	  the	  decision	  making	  of	  the	  U.S.	  Supreme	  Court”	  (McGuire	  2005,	  pp.107-‐109)	  (Rhode	  and	  
Spaeth	  1976;	  Segal	  and	  Cover	  1989;	  Segal	  and	  Spaeth	  1993;	  Segal	  and	  Spaeth	  2002).	  	  Skeptics	  may	  recognize	  the	  limited	  utility	  oral	  
arguments	  hold	  in	  reversing	  a	  justice’s	  tentative	  voting	  position,	  but	  communication	  influences	  human	  cognition	  in	  more	  subtle	  ways	  by	  
impacting	  decision	  making	  within	  specific	  voting	  boundaries,	  such	  as	  in	  the	  writing	  of	  an	  opinion	  (Cohen	  1978,	  Schubert	  et	  al.	  1992,	  
McGuire	  1995,	  Songer	  and	  Lindquist	  1996,	  Epstein	  et	  al.	  2001,	  Johnson	  2001,	  Johnson	  2004,	  Johnson	  et	  al.	  2006,	  Collins	  2007,	  Wrightsman	  
2008).	  	  While	  we	  do	  not	  necessarily	  subscribe	  to	  the	  notion	  that	  cases	  are	  won	  or	  lost	  in	  opening	  statement,	  the	  importance	  of	  framing	  a	  
case	  at	  the	  beginning	  and	  tying	  it	  together	  at	  the	  end	  cannot	  be	  ignored.	  	  Similar	  to	  the	  debate	  about	  the	  importance	  of	  openings	  and	  
closings,	  there	  may	  be	  disagreement	  regarding	  the	  influence	  of	  oral	  argument	  at	  the	  High	  Court,	  but	  perhaps	  most	  importantly,	  the	  
justices	  themselves	  believe	  oral	  argument	  is	  a	  valuable	  activity	  that	  assists	  them	  in	  resolving	  complex	  issues.	  	  Just	  as	  Supreme	  Court	  
justices	  view	  oral	  argument	  as	  a	  valuable	  activity	  for	  decision-‐making,	  juries	  also	  find	  instructive	  a	  lawyer’s	  opening	  statement	  and	  
closing	  argument	  that	  frame	  the	  case	  in	  an	  approachable	  fashion.	  	  

Lessons	  Learned

1. 	  Comprehensive	  Preparation,	  Testing,	  Knowing	  	  your	  case	  and	  your	  opponent

Perhaps	  one	  of	  the	  most	  impressive	  aspects	  of	  elite	  Supreme	  Court	  advocates	  is	  their	  extensive	  preparation	  for	  oral	  arguments.	  	  
Top	  advocates,	  such	  as	  David	  Frederick,	  Miguel	  Estrada,	  and	  Maureen	  Mahoney,	  spend	  between	  80	  and	  100	  hours	  preparing	  for	  
their	  arguments,	  and	  argue	  before	  three	  to	  five	  moot	  courts,	  before	  ever	  appearing	  in	  front	  of	  the	  justices.	  	  A	  comprehensive	  
knowledge	  of	  a	  case	  is	  crucial	  for	  these	  advocates	  to	  respond	  to	  any	  conceivable	  question	  the	  justices	  may	  ask.	  	  The	  persistent	  
practice	  and	  delivery	  of	  arguments	  enables	  top	  advocates	  to	  reduce	  the	  essence	  of	  their	  case	  to	  a	  few	  sentences.	  	  Chief	  Justice	  
Roberts	  recommends	  working	  “very	  hard	  on	  those	  first	  few	  sentences”	  when	  delivering	  opening	  remarks	  because	  “you’re	  only	  
guaranteed	  usually	  a	  minute,	  minute	  and	  a	  half	  before	  a	  justice	  is	  going	  to	  jump	  in,”	  so	  “you	  want	  to	  convey	  exactly	  what	  you	  think	  
the	  case	  turns	  on	  and	  why	  you	  should	  win	  .	  .	  .	  so	  they	  understand	  right	  from	  the	  beginning,”	  your	  primary	  argument	  (Roberts	  2006).	  	  
We	  could	  not	  agree	  more.	  	  It	  is	  our	  view	  that	  if	  a	  lawyer	  cannot	  articulate	  in	  simple	  terms	  the	  essence	  of	  their	  case	  in	  four	  or	  five	  
sentences,	  he	  or	  she	  does	  not	  properly	  understand	  the	  case.	  	  

Like	  Supreme	  Court	  justices,	  jurors	  need	  to	  grasp	  a	  basic	  understanding	  of	  the	  crucial	  elements	  of	  a	  case	  within	  the	  first	  few	  
sentences	  in	  a	  lawyer’s	  Opening	  Statement.	  	  Unfortunately,	  we	  often	  have	  seen	  lawyers,	  both	  in	  trial	  courts	  and	  before	  the	  Supreme	  
Court,	  state	  their	  primary	  points	  at	  the	  very	  close	  of	  their	  available	  time.	  	  At	  this	  point,	  the	  primary	  arguments	  have	  been	  lost	  on	  the	  
audience	  and	  are	  worth	  little	  to	  the	  effectiveness	  of	  your	  case.	  	  We	  witnessed	  this	  issue	  in	  Maryland	  v.	  Shatzer	  where	  petitioner’s	  
counsel	  delivered	  a	  stunningly	  clear	  and	  concise	  argument	  summary,	  capturing	  the	  essence	  of	  her	  argument,	  in	  the	  last	  remaining	  
minutes	  of	  her	  allotted	  time.	  	  The	  justices,	  who	  had	  dismissed	  her	  early	  on	  because	  of	  an	  inability	  to	  answer	  their	  questions,	  were	  
clearly	  struck	  by	  the	  clarity	  and	  compelling	  nature	  of	  her	  argument.	  	  Unfortunately,	  it	  occurred	  too	  late;	  the	  justices	  had	  already	  
committed	  themselves	  against	  her	  arguments.	  	  The	  advocate	  had	  squandered	  a	  valuable	  opportunity	  at	  the	  opening	  of	  her	  
argument,	  laying	  forth	  the	  case’s	  facts,	  a	  topic	  the	  justices	  were	  already	  well	  versed	  in,	  instead	  of	  articulating	  the	  case’s	  primary	  

arguments.

	   At	  Georgetown’s	  Supreme	  Court	  Institute	  and	  at	  the	  National	  Association	  of	  Attorney	  
Generals,	  advocates	  refine	  their	  arguments	  and	  test	  their	  persuasiveness,	  much	  like	  trial	  lawyers	  use	  
focus	  groups	  or	  mock	  trials.	  	  At	  a	  minimum,	  focus	  groups	  and	  mock	  trials	  force	  lawyers	  to	  prepare	  
arguments	  and	  statements	  earlier	  than	  usual.	  	  Despite	  the	  grumbling	  we	  often	  hear	  from	  our	  clients	  
about	  preparing	  for	  a	  mock	  trial,	  they	  almost	  always	  appreciate	  it	  afterward,	  emerging	  more	  prepared	  
to	  move	  forward	  and	  with	  a	  clearer	  view	  of	  their	  path	  to	  a	  positive	  resolution.	  	  Feedback	  from	  moot	  
courts	  and	  focus	  groups	  allows	  lawyers	  to	  set	  the	  course	  for	  their	  case.	  	  Cases	  may	  have	  enticing	  areas	  
the	  lawyer	  would	  initially	  prefer	  engaging,	  but	  that	  area	  may	  not	  appeal	  to	  judges	  or	  jurors.	  	  Like	  
feedback	  from	  moot	  courts,	  trial	  lawyers	  need	  to	  rely	  on	  research	  from	  focus	  groups	  and	  mock	  trials	  to	  
establish	  a	  course	  for	  their	  case.	  
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Once	  a	  lawyer	  gains	  an	  understanding	  of	  a	  case	  and	  establishes	  the	  strategy,	  the	  process	  of	  successfully	  navigating	  a	  case	  
becomes	  easier,	  and	  judges	  and	  juries	  will	  be	  more	  likely	  to	  rely	  upon	  a	  lawyer	  who	  can	  articulate	  their	  case	  in	  a	  clear	  and	  concise	  
manner.	  	  As	  Justice	  Kennedy	  has	  mentioned,	  “I’ve	  learned	  that	  judges	  really	  want	  your	  help,”	  and	  we	  can	  assure	  you	  that	  juries	  both	  
want	  and	  need	  a	  lawyer’s	  help	  to	  make	  sense	  of	  their	  case	  (Kennedy	  2006).	  	  Juries	  and	  judges	  so	  often	  are	  caught	  up	  in	  discerning	  
complex	  ambiguous	  cases,	  and	  if	  lawyers	  can	  present	  them	  with	  a	  clear	  argument	  and	  direction	  early	  on,	  judges	  and	  juries	  will	  turn	  
to	  the	  lawyer	  who	  presents	  the	  most	  comprehensible	  position	  by	  which	  they	  may	  understand	  the	  case.

2. Justices	  and	  Juries	  	  are	  Human

After	  the	  awe	  of	  the	  justices’	  entrance	  wears	  off,	  it	  becomes	  suddenly	  apparent	  that	  these	  nine	  men	  and	  women	  are	  supremely	  
human.	  	  Although	  most	  nonagenarians	  would	  succumb	  to	  exhaustion	  Justice	  Stevens	  appears	  to	  be	  running	  on	  energizers;	  Justice	  
Alito	  dozes	  off	  frequently;	  Justice	  Breyer	  shakes	  his	  head	  and	  shrugs	  his	  shoulders	  in	  silent	  disagreement;	  Justice	  Ginsburg	  struggles	  
to	  be	  heard	  above	  the	  advocates	  and	  other	  justices;	  and	  Justice	  Scalia	  jests	  and	  jousts	  with	  advocates.	  	  Justice	  Ginsburg	  fell	  asleep	  
during	  oral	  argument	  for	  the	  Texas	  redistricting	  case,	  and	  was	  woken	  up	  after	  a	  number	  of	  minutes	  by	  a	  gentle	  hand	  from	  her	  friend	  
Justice	  Souter1.	  	  Although	  the	  justices’	  human	  qualities	  are	  readily	  apparent	  to	  the	  audience,	  advocates	  often	  overlook	  this	  quality,	  
caught	  up	  in	  their	  own	  arguments	  and	  a	  pressing	  time	  limit.	  	  Trial	  lawyers	  as	  well	  often	  forget	  about	  the	  boredom	  and	  general	  
distraction	  that	  overcomes	  jurors.	  	  

Maintaining	  a	  jury’s	  attention	  and	  gaining	  jurors’	  trust	  requires	  making	  eye	  contact	  and	  delivering	  
arguments	  in	  an	  entertaining	  and	  intelligible	  fashion.	  	  Legal	  jargon	  can	  cause	  juries	  to	  ignore	  
arguments.	  	  Like	  reading	  Derrida,	  juries	  will	  often	  gloss	  over	  jargon,	  piecing	  together	  their	  own	  
collage	  of	  a	  lawyer’s	  statements	  in	  order	  to	  make	  sense	  of	  the	  case.	  	  At	  the	  Court,	  the	  language	  
difference	  between	  justices	  and	  advocates	  is	  striking.	  	  Where	  the	  justices	  speak	  in	  plain	  language,	  the	  
advocates	  sound	  as	  if	  they	  are	  bogged	  down	  in	  legalese,	  and	  the	  justices	  often	  struggle	  to	  clarify	  
what	  an	  advocate	  means	  when	  using	  a	  certain	  term.	  	  Trial	  lawyers	  do	  not	  have	  the	  luxury	  of	  knowing	  
what	  language	  confuses	  jurors	  and	  should	  remember	  to	  use	  plain	  language	  whenever	  possible.	  	  Trial	  
lawyers	  must	  remain	  attentive	  to	  their	  audience,	  shaping	  their	  language	  accordingly.	  	  However,	  trial	  
lawyers	  must	  be	  cautious	  about	  not	  falling	  into	  a	  pattern	  of	  stereotyping	  audiences,	  recognizing	  the	  
unique	  qualities	  of	  the	  case	  and	  making	  sure	  they	  do	  not	  rely	  too	  heavily	  on	  how	  other	  jurors	  acted	  in	  
prior	  cases.	  	  These	  same	  mistakes	  can	  be	  seen	  at	  the	  Supreme	  Court.	  	  The	  advocate	  for	  Bruono	  was	  
not	  expecting	  Justice	  Breyer	  to	  be	  as	  supportive	  of	  his	  case,	  but	  Justice	  Breyer	  offered	  the	  counsel	  an	  
alternative	  position	  to	  justify	  his	  claim	  that	  seemed	  to	  more	  closely	  reflect	  Justice	  Breyer’s	  sentiments.	  	  The	  quotes	  from	  the	  article’s	  
opening	  also	  display	  the	  quick	  judgment	  of	  Justice	  Scalia	  by	  the	  advocates	  in	  Bruono	  and	  Stevens,	  and	  the	  advocates’	  improper	  
behavior	  angered	  a	  justice	  who	  may	  have	  been	  less	  of	  a	  nuisance	  had	  they	  not	  poked	  him.	  	  Just	  as	  advocates	  must	  be	  careful	  to	  not	  
anger	  justices,	  so	  too	  must	  trial	  lawyers	  ensure	  that	  they	  do	  not	  anger	  jurors.	  	  	  

Another	  example	  of	  dangerous	  judgment	  is	  the	  popular	  view	  that	  Justice	  Thomas	  is	  disengaged	  from	  oral	  arguments,	  because	  
observers	  interpret	  his	  silence	  in	  oral	  arguments	  as	  indicative	  of	  his	  indifference	  to	  the	  case.	  	  Thomas	  last	  spoke	  on	  February	  22,	  2006	  
during	  oral	  arguments	  for	  Bowles	  v.	  South	  Carolina	  (Lithwick	  2007).	  	  As	  observers	  at	  oral	  arguments,	  we	  understand	  why	  critics	  
misread	  Justice	  Thomas.	  	  He	  displays	  behavior	  suggestive	  of	  indifference:	  reclining	  in	  his	  chair,	  covering	  his	  eyes	  for	  a	  few	  minutes,	  
or	  leaning	  forward	  with	  his	  hand	  on	  his	  forehead	  shielding	  his	  eyes.	  	  In	  the	  past,	  he	  frequently	  turned	  to	  Justice	  Breyer	  on	  his	  right	  or	  
Justice	  Kennedy	  to	  his	  left	  and	  spoke	  as	  if	  he	  was	  not	  paying	  attention	  to	  oral	  arguments.	  	  He	  still	  speaks	  frequently	  to	  Justice	  
Breyer,	  but	  now	  turns	  to	  Justice	  Scalia,	  since	  Justice	  Sotomayor	  joined	  the	  Court.	  	  While	  his	  behavior	  could	  be	  interpreted	  by	  
observers	  as	  indifference,	  he	  also	  intensely	  rifles	  through	  counsels’	  briefs,	  pointing	  out	  sections	  to	  nearby	  justices,	  and	  quietly	  
arguing	  points.	  	  During	  our	  weeks	  of	  observation,	  Justice	  Thomas’	  behavior	  has	  appeared	  more	  indicative	  of	  careful	  reflection	  than	  
bored	  indifference,	  attributing	  his	  silence	  to	  the	  belief	  “that	  if	  someone	  is	  talking,	  somebody	  should	  be	  listening”	  (AP	  2008).	  	  He	  
understands	  that	  each	  justice	  has	  his	  or	  her	  own	  particular	  approach	  to	  oral	  argument,	  some	  justices	  “like	  to	  talk	  about	  it”	  other	  
justices	  “enjoy	  the	  questioning	  and	  the	  back	  and	  forth”	  and	  other	  justices	  “think	  that	  if	  they	  listen	  deeply	  and	  hear	  the	  people	  who	  
are	  presenting	  their	  arguments,	  they	  might	  hear	  something	  that’s	  not	  already	  in	  several	  hundred	  pages	  of	  record”	  (Bredard	  2007).	  	  

As	  critics	  have	  misjudged	  Justice	  Thomas,	  so	  too	  can	  trial	  lawyers	  misjudge	  jurors.	  	  Thomas	  will	  occasionally	  look	  up	  to	  hear	  an	  
advocate’s	  response	  to	  a	  question	  and	  advocates	  rarely	  look	  to	  make	  eye	  contact,	  writing	  Thomas	  off	  as	  lost	  cause.	  	  Trial	  lawyers	  
cannot	  afford	  to	  ignore	  any	  juror	  because	  there	  is	  little	  way	  to	  know	  what	  influence	  a	  juror	  may	  hold	  over	  a	  jury.	  	  As	  the	  example	  of	  
Justice	  Thomas	  identifies,	  we	  also	  strongly	  warn	  against	  predicting	  juror	  behavior	  based	  only	  on	  observation.	  	  Looks	  can	  be	  
deceiving.
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3. Don’t	  take	  a	  non-‐credible	  position	  on	  a	  non-‐credible	  argument:	  Let	  the	  judge	  guide	  you

Lawyers	  regularly	  grapple	  with	  situations	  in	  which	  legal	  guidelines	  result	  in	  cumbersome	  and	  unreasonable	  consequences.	  	  
Adopting	  a	  non-‐credible	  position,	  lawyers	  may	  dangerously	  ignore	  or	  fail	  to	  address	  the	  undesirable	  consequences,	  pointing	  to	  the	  
propriety	  of	  the	  law	  as	  justification	  for	  their	  position;	  however,	  juries	  and	  justices	  are	  often	  less	  concerned	  with	  the	  black	  and	  white	  
lettering	  of	  the	  law	  and	  more	  concerned	  with	  the	  practical	  consequences	  resulting	  from	  the	  application	  of	  the	  law.	  	  By	  confronting	  
problematic	  issues,	  lawyers	  potentially	  resolve	  questions	  already	  present	  in	  jurors’	  minds,	  and	  gain	  credibility	  by	  both	  
acknowledging	  deficiencies	  and	  offering	  remedies.	  	  But	  lawyers	  must	  have	  a	  proper	  understanding	  of	  the	  case,	  tested	  potential	  
arguments,	  and	  identified	  weaknesses	  in	  their	  case,	  before	  properly	  addressing	  these	  problems.	  	  Maryland	  v.	  Shatzer	  fostered	  a	  
perfect	  storm	  in	  which	  justices	  struggled	  between	  the	  letter	  and	  spirit	  of	  the	  law,	  and	  advocates	  had	  difficulty	  presenting	  credible	  
arguments	  to	  non-‐credible	  positions.	  

In	  Maryland	  v.	  Shatzer,	  the	  Court	  explored	  whether	  police	  were	  prohibited	  from	  the	  re-‐interrogation	  
of	  a	  suspect,	  who	  had	  previously	  invoked	  his	  rights	  to	  counsel	  and	  to	  remain	  silent,	  after	  a	  substantial	  
amount	  of	  time	  had	  elapsed	  between	  the	  invocation	  of	  rights	  and	  subsequent	  interrogation.	  	  Because	  
the	  issue	  in	  Shatzer	  revolved	  around	  the	  police’s	  ability	  to	  practically	  conduct	  investigation,	  a	  prisoner’s	  
right	  to	  counsel,	  and	  the	  timeframe	  between	  events,	  advocates	  should	  have	  anticipated	  handling	  
hypotheticals	  which	  tested	  the	  limits	  and	  extent	  of	  the	  controlling	  precedent	  in	  Edwards.	  	  Justice	  Alito	  
posed	  a	  hypothetical	  to	  respondent’s	  counsel,	  Ms.	  Davis,	  that	  explored	  the	  limitations	  of	  Edwards,	  and	  
Ms.	  Davis	  was	  unable	  to	  provide	  a	  favorable	  response	  to	  a	  non-‐credible	  position:	  	  

Justice	  Alito:	  This	  is	  an	  area	  where	  it	  is	  very	  difficult	  to	  draw	  lines,	  at	  least	  I	  find	  it	  
	   	   very	  difficult	  to	  draw	  lines.	  	  So	  let	  me	  start	  you	  out	  with	  an	  extreme	  	  	   	   	  	  	  	  
	   	   hypothetical.	  .	  .	  .Someone	  is	  taken	  into	  custody	  in	  Maryland	  in	  1999	  and	  questioned	  for	  joyriding,	  released	  from	  
	   	   custody,	  and	  then	  in	  2009	  is	  taken	  into	  custody	  and	  questioned	  for	  murder	  in	  Montana.	  	  Now	  at	  the	  time	  of	  the	  
	   	   first	  questioning	  the	  suspect	  invokes	  the	  Fifth	  Amendment	  right	  to	  counsel.	  	  Now	  does	  the	  Edwards’	  rule	  apply	  to	  
	   	   the	  second	  interrogation?

Ms.	  Davis:	  Yes	  it	  does	  Justice	  Alito.	  	  The	  Edwards	  ruling	  provides	  two	  ending	  points	  as	  it	  stands	  right	  now.

Justice	  Alito:	  And	  you	  don’t	  think	  that’s	  a	  ridiculous	  application	  of	  the	  rule?	  	  First	  of	  all,	  how	  are	  the	  authorities	  in	  
	   Montana	  possibly	  going	  to	  know	  whether	  this	  person	  was	  interrogated	  previously	  on	  a	  crime	  for	  which	  the	  
	   person	  was	  never	  convicted	  in	  Maryland	  and	  that	  invoked	  the	  right	  not	  to	  be	  questioned	  without	  an	  attorney?	  
	   (U.S.	  08-‐680	  Maryland	  v.	  Shatzer)	  p.	  30-‐1.

Ms.	  Davis	  clearly	  understands	  that	  the	  Edwards	  rule	  applies	  to	  her	  client	  and	  works	  in	  her	  client’s	  favor,	  but	  Justice	  Alito’s	  hypo	  exposes	  
the	  rule’s	  inherent	  difficulties	  and	  potential	  hindrance	  for	  authorities.	  	  Ms.	  Davis	  missed	  a	  crucial	  moment	  to	  offer	  the	  Court	  a	  compelling	  
explanation	  for	  resolving	  foreseen	  difficulties	  surrounding	  the	  rule,	  but	  instead	  offered	  nothing	  and	  subsequently	  lost	  credibility	  before	  
the	  justices.	  	  Appellate	  and	  trial	  lawyers	  alike	  must	  be	  prepared	  to	  address	  potential	  problems	  in	  their	  own	  cases	  and	  to	  resolve	  those	  
issues	  for	  their	  audience,	  be	  it	  justice,	  judge,	  or	  juror.	  	  As	  Justice	  Breyer	  has	  mentioned	  “if	  the	  judge	  has	  a	  question	  and	  he	  doesn’t	  get	  to	  
say	  it,	  he’s	  going	  to	  think	  about	  that	  question	  anyways,”	  and	  so	  will	  a	  juror.2	  	  Resolving	  issues	  and	  addressing	  problems	  in	  the	  audience’s	  
mind	  enables	  lawyers	  to	  frame	  the	  issue	  in	  a	  positive	  light	  and	  potentially	  gain	  the	  audience’s	  trust.	  	  	  	  	  	  	  

If	  an	  advocate	  cannot	  offer	  a	  reasonable	  suggestion	  to	  a	  case’s	  problems,	  then	  occasionally	  a	  favorable	  justice	  will	  lend	  a	  hand	  
and	  provide	  assistance	  to	  an	  advocate	  by	  offering	  a	  potential	  solution	  or	  redirecting	  the	  course	  of	  questioning	  away	  from	  hostile	  
arguments	  to	  more	  familiar	  territory.	  	  In	  Shatzer	  Justice	  Scalia	  rescued	  Mr.	  Heytens,	  petitioner’s	  counsel,	  from	  a	  difficult	  round	  of	  
questioning	  by	  Justices	  Stevens	  and	  Alito,	  by	  simply	  asking	  “you	  started	  to	  tell	  us	  why	  this	  case	  was	  important.	  	  Would	  you	  finish	  
that?”(25).	  	  Justice	  Scalia	  also	  assisted	  Mr.	  Heytens	  in	  rejecting	  an	  unfavorable	  position	  presented	  by	  Justice	  Alito:

Mr.	  Heytens:	  That	  would	  certainly	  be	  open	  to	  the	  Court	  to	  say	  that	  Justice	  Alito.	  .	  .

Justice	  Scalia:	  Would	  it	  be	  a	  good	  idea	  to	  say	  that?

Mr.	  Heytens:	  I	  don’t	  think	  it	  would	  be	  a	  good	  idea.

Justice	  Scalia:	  I	  thought	  we	  liked	  clear	  lines	  in	  this.	  	  I	  mean,	  the	  police	  won’t	  know	  what	  to	  do.	  (23).
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The	  assistance	  justices	  lend	  to	  advocates	  is	  not	  always	  recognized	  by	  the	  advocates.	  	  Similarly,	  trial	  lawyers	  may	  overlook	  the	  treatment	  
by	  judges,	  either	  favorable	  or	  unfavorable.	  	  The	  psychological	  battle	  that	  we	  see	  between	  opposing	  counsels	  and	  the	  Court	  comes	  into	  
play	  in	  one	  way	  or	  another	  in	  almost	  every	  case.	  	  These	  issues	  become	  more	  pronounced	  if	  the	  judge	  lacks	  control	  or	  understanding	  in	  
the	  case,	  often	  looking	  to	  counsel	  for	  guidance.	  	  In	  this	  instance	  (and	  unfortunately	  we	  see	  it	  a	  lot),	  the	  side	  that	  gains	  control	  of	  the	  
situation	  has	  the	  advantage.	  	  Conversely,	  when	  the	  judge	  has	  control	  of	  the	  courtroom	  and	  counsel,	  it	  is	  important	  for	  trial	  lawyers	  to	  
have	  a	  keen	  sense	  of	  where	  they	  stand	  with	  the	  judge,	  and	  how	  the	  judge’s	  view	  of	  them	  is	  impacting	  their	  case	  and	  more	  importantly	  
the	  jury.

Standard	  Bearer	  of	  Values

	   While	  the	  Court	  serves	  as	  a	  limited	  and	  highly	  specialized	  environment,	  it	  displays	  universal	  legal	  principles	  any	  lawyer	  would	  be	  
wise	  to	  adopt,	  setting	  the	  standard	  for	  the	  conduct	  of	  law	  throughout	  the	  nation.	  	  Sanctity	  and	  civility	  imbue	  the	  justices’	  engagements	  
with	  advocates	  and	  with	  each	  other.	  	  The	  amicable	  manner	  in	  which	  the	  justices	  treat	  each	  other	  is	  surprising	  given	  the	  ideological	  
divides	  that	  separate	  them	  and	  the	  difficult	  issues	  with	  which	  they	  must	  wrestle.	  	  However,	  in	  many	  trial	  courtrooms,	  we	  have	  seen	  a	  
decline	  in	  respectful	  behavior,	  such	  as	  trial	  counsel	  wandering	  in	  and	  out	  of	  the	  courtroom,	  Starbucks	  cup	  in	  hand	  while	  the	  judge	  is	  on	  
the	  bench.	  	  Regardless	  of	  counsel’s	  view	  of	  the	  judge,	  they	  should	  always	  remain	  respectful	  of	  the	  legal	  system.	  	  At	  the	  Highest	  Court	  in	  
the	  Land,	  top	  advocates’	  sense	  of	  respect	  informs	  their	  engagements	  with	  justices	  as	  well	  as	  their	  understanding	  of	  the	  case,	  because	  
the	  two	  elements	  are	  intertwined	  within	  the	  legal	  system.	  	  Advocate’s	  respect	  for	  their	  case	  and	  the	  justices	  enables	  them	  to	  deftly	  
respond	  to	  any	  question	  a	  justice	  may	  ask.	  	  We	  understand	  all	  too	  well	  that	  litigation	  is	  a	  fast-‐moving	  world,	  often	  with	  little	  time	  to	  
prepare,	  but	  jurors	  sense	  and	  subsequently	  punish	  an	  unprepared	  lawyer.	  	  The	  Court’s	  symbol,	  a	  turtle,	  reminds	  us	  of	  the	  slow	  and	  
deliberate	  pace	  of	  Justice.	  	  Too	  often	  the	  courtroom	  is	  reduced	  to	  a	  competition	  resulting	  in	  winners	  and	  losers	  with	  prized	  legal	  
victories	  in	  the	  hundreds	  of	  millions,	  instead	  of	  a	  concern	  for	  justice	  rendered.	  	  The	  Court	  remains	  an	  ideal,	  reminding	  both	  our	  citizenry	  
and	  our	  legal	  community	  that	  Justice	  should	  always	  be	  our	  primary	  purpose.

	   Standing	  in	  line	  for	  the	  Court	  at	  midnight	  is	  an	  experience.	  	  Depending	  upon	  the	  case,	  you	  
may	  be	  one	  of	  the	  first	  in	  line,	  though	  some	  cases	  require	  observers	  to	  arrive	  days	  in	  advance.	  	  The	  
Court	  always	  reserves	  seats	  for	  the	  public	  and	  this	  open	  policy	  attracts	  a	  wide	  swath	  of	  America.	  
Among	  those	  in	  line	  are	  law	  students,	  tourists,	  special	  interest	  groups,	  lawyers,	  the	  homeless,	  
housewives,	  and	  high	  school	  students.	  	  As	  a	  group	  we	  stand	  waiting	  to	  be	  ushered	  through	  the	  
golden	  doors	  of	  the	  marble	  temple,	  and	  into	  the	  courtroom	  where	  images	  of	  angels	  and	  great	  
lawgivers	  surround	  us.	  	  We	  gaze	  at	  depictions	  of	  the	  innocent	  and	  wicked	  judged	  by	  ethereal	  figures.	  	  
Within	  this	  sacred	  legal	  temple,	  it	  is	  difficult	  to	  imagine	  that	  this	  court	  receives	  petitions	  from	  
prisoners	  scrawled	  on	  toilet	  paper,	  as	  well	  as	  amicus	  curiae	  from	  the	  President,	  or	  that	  the	  Court’s	  
words	  may	  grant	  both	  freedom	  and	  death	  to	  America’s	  citizens.	  	  The	  Supreme	  Court	  stands	  as	  a	  
place	  where,	  emblazoned	  above	  the	  entry,	  “Equal	  Justice	  Under	  Law,”	  promises	  Justice	  to	  
Americans	  and	  offers	  guidance	  to	  the	  legal	  community,	  because	  “Justice,”	  as	  the	  Court’s	  West	  
entrance	  declares,	  is	  the	  “Guardian	  of	  Liberty.”	  	  And,	  while	  we	  should	  not	  forget,	  we	  often	  lose	  sight	  
that	  it	  is	  for	  liberty	  that	  our	  legal	  community	  serves.	  	  

“Now	  if	  there	  are	  no	  further	  questions,	  I	  would	  like	  to	  reserve	  the	  remainder	  of	  my	  time	  .	  .	  ..”	  	  	  

EndNotes

1	  A	  variety	  of	  bloggers	  covered	  this	  piece	  but	  the	  major	  media	  outlets	  failed	  to	  mention	  it.	  See	  Whitlock	  (2006).	  

2	  Some	  have	  suggested	  that	  Justice	  Thomas	  is	  discussing	  the	  results	  of	  the	  latest	  baseball	  game	  with	  Justice	  Kennedy	  or	  Breyer,	  but	  I	  
	   spoke	  with	  one	  of	  the	  clerks	  who	  regularly	  sits	  behind	  the	  three	  justices	  and	  she	  explained	  that	  they	  only	  talk	  legal	  issues	  
	   regarding	  the	  case	  and	  she’s	  never	  heard	  a	  conversation	  revolving	  around	  any	  other	  topic.	  
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November	  2009’s	  Favorite	  Thing

This	  month	  we	  have	  two	  favorite	  things	  (again).	  Susan	  Macpherson	  and	  Ted	  Brooks	  offer	  their	  favorites	  for	  your	  
exploration!

Susan	  Macpherson:	  

I	  like	  a	  blog	  called	  Presentation	  Zen	  that	  sends	  out	  regular	  examples	  of	  powerful	  
ways	  to	  communicate	  visually	  and	  to	  motivate	  audiences	  WITHOUT	  bullet	  points.	  	  
Many	  cases	  don't	  have	  the	  budget	  for	  professional	  graphics	  and	  this	  site	  gives	  a	  
huge	  boost	  to	  those	  producing	  the	  visuals	  on	  the	  "do	  it	  in	  house"	  cases.	  	  The	  plus	  
is	  that	  there	  are	  a	  host	  of	  links	  to	  other	  provocative	  resources	  on	  information	  
processing	  and	  retention.	  	  For	  anyone	  looking	  to	  improve	  and	  innovate	  in	  the	  
realm	  of	  visual	  communication	  this	  site	  and	  its	  regular	  updates	  is	  a	  fantastic	  free	  
find!	  See	  Presentation	  Zen	  here:	  http://www.presentationzen.com/

	   Susan	  Macpherson	  is	  a	  jury	  consultant	  with	  National	  Jury	  Project's	  Midwest	  Regional	  Office	  in	  Minneapolis.

Ted	  Brooks:	  

YouSendIt	  (http://www.yousendit.com)	  is	  an	  excellent	  tool	  for	  sending	  large	  files	  electronically,	  without	  clogging	  your	  
email	  system.	  The	  basic	  versions	  are	  free,	  and	  are	  limited	  at	  100MB	  with	  a	  7	  day,	  100	  downloads	  limit	  per	  file.	  It	  can	  be	  
used	  directly	  via	  their	  website,	  a	  small	  application	  (YouSendIt	  Express)	  or	  from	  a	  plug-‐in	  on	  your	  computer.	  There	  are	  
also	  upgraded	  (paid)	  versions	  available	  for	  larger	  files,	  more	  downloads	  per	  file	  and	  other	  options.

	  
	   Ted	  Brooks	  is	  a	  Trial	  Presentation	  Consultant	  and	  President	  of	  Litigation-‐Tech	  LLC,	  and	  publishes	  the	  Court	  and	  Trial	  Technology	  
	   Blog	  (http://trial-‐technology.blogspot.com/).

http://www.newsbusters.org
http://www.newsbusters.org
http://www.presentationzen.com/
http://www.presentationzen.com/
http://www.njp.com/
http://www.njp.com/
http://www.yousendit.com/
http://www.yousendit.com/
http://trial-technology.blogspot.com/
http://trial-technology.blogspot.com/
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Editor’s	  Note	  

This	  is	  a	  very	  cool	  issue	  of	  The	  Jury	  Expert.	  We	  have	  an	  array	  of	  articles	  we	  think	  you’ll	  find	  interesting,	  thought-‐provoking	  and	  fun	  to	  
read.	  First,	  we	  have	  a	  look	  at	  gender	  and	  race	  in	  the	  courtroom	  over	  time	  and	  recommendations	  for	  how	  litigators	  might	  use	  this	  
information	  with	  reactions	  from	  two	  trial	  consultants.	  Then	  a	  look	  at	  how	  the	  internet	  has	  been	  intruding	  into	  the	  courtroom	  (it	  isn’t	  just	  
with	  jurors)	  and	  recommendations	  on	  how	  litigators	  and	  judges	  can	  minimize	  the	  impact	  through	  clear	  and	  specific	  education	  and	  
instruction.	  Third,	  we	  have	  an	  article	  on	  how	  research	  into	  damage	  assessments	  can	  inform	  settlement	  negotiations.	  Following	  that,	  we	  
have	  a	  introductory	  bibliography	  on	  the	  GBMI/NGRI	  verdicts	  with	  thoughts	  from	  three	  trial	  consultants	  on	  learning	  about	  this	  specialty	  
niche,	  educating	  jurors,	  and	  voir	  dire.	  We	  all	  pay	  attention	  when	  jurors	  nod.	  But	  what	  does	  it	  mean	  and	  when	  should	  you	  really	  pay	  
attention?	  Read	  our	  fifth	  article	  and	  find	  out.	  Our	  sixth	  article	  takes	  lessons	  an	  experienced	  trial	  consultant	  has	  learned	  over	  three	  
decades	  about	  communication	  in	  the	  courtroom	  (and	  more	  decades	  on	  the	  stage).	  Learn	  about	  common	  mistakes	  and	  best	  practices	  as	  
well	  as	  the	  identity	  of	  Konstantin	  Stanislavski.	  

Most	  of	  us	  already	  know	  who	  Antonin	  Scalia	  is	  but	  did	  you	  know	  it’s	  not	  a	  good	  idea	  to	  ‘poke	  Scalia’?	  What	  can	  litigators	  learn	  from	  
observing	  our	  Supreme	  Court	  in	  action?	  And	  finally,	  an	  instructive	  piece	  on	  3D	  animation	  (with	  lots	  of	  examples)	  accompanied	  by	  an	  
overview	  of	  the	  3D	  animation	  process	  and	  recommendations	  on	  when	  to	  use	  3D	  and	  when	  to	  not	  use	  it.	  

November’s	  issue	  of	  The	  Jury	  Expert	  also	  features	  advertising	  for	  the	  very	  first	  time.	  Publishing	  this	  journal	  has	  been	  a	  very	  exciting	  
undertaking	  for	  the	  American	  Society	  of	  Trial	  Consultants	  (ASTC)	  but	  not	  one	  that	  has	  been	  without	  cost.	  We	  are	  grateful	  to	  our	  growing	  
readership	  base	  and	  we	  are	  especially	  grateful	  to	  those	  advertisers	  who	  believe	  in	  us	  and	  show	  their	  support	  by	  advertising	  on	  our	  
website	  and	  in	  the	  downloadable	  pdf	  version	  of	  The	  Jury	  Expert.	  

Please	  join	  us	  in	  thanking	  ByDesign	  Legal	  Graphics,	  Inc.,	  Consumer	  Centers	  of	  New	  York	  and	  New	  Jersey,	  and	  Savitz	  Research	  Solutions	  
(and	  visit	  them	  on	  the	  web	  via	  these	  links	  or	  their	  ads	  in	  TJE)!	  And	  thanks	  for	  reading	  and	  commenting	  on	  our	  website.

Rita	  R.	  Handrich,	  Ph.D.,	  Editor	  
On	  Twitter:	  @thejuryexpert
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