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INTRODUCTION

	
   Some	
  members	
  of	
  the	
  trial	
  bar	
  have	
  taken	
  a	
  keen	
  interest	
  in	
  a	
  model	
  of	
  trial	
  advocacy	
  that	
  features	
  
manipulating	
  jurors	
  by	
  fostering	
  fear.	
  What	
  is	
  this	
  model?	
  It	
  claims	
  you	
  can	
  predictably	
  win	
  a	
  trial	
  by	
  speaking	
  
to,	
  and	
  scaring,	
  the	
  primitive	
  part	
  of	
  jurors'	
  brains,	
  the	
  part	
  of	
  the	
  brain	
  they	
  share	
  with	
  reptiles.	
  	
  The	
  theory	
  
may	
  sound	
  intriguing	
  on	
  its	
  face,	
  but	
  advocacy	
  is	
  not	
  reducible	
  to	
  mere	
  technique	
  not	
  only	
  because	
  people	
  
are	
  much	
  more	
  than	
  their	
  brains,	
  but	
  because	
  advocacy	
  is	
  as	
  much	
  art	
  as	
  science.	
  (If	
  science	
  is	
  relied	
  upon,	
  
we	
  think	
  it	
  should	
  be	
  good	
  science,	
  not	
  pop	
  science	
  which	
  presents	
  the	
  brain	
  anatomy	
  incorrectly.)	
  To	
  reduce	
  
the	
  human	
  being	
  to	
  a	
  body	
  organ,	
  even	
  the	
  brain,	
  disregards	
  the	
  value	
  of	
  the	
  reflective	
  mind	
  –	
  something	
  no	
  
reptile	
  possesses.	
  	
  From	
  time	
  immemorial	
  we	
  have	
  used	
  imagination	
  and	
  supporting	
  evidence	
  in	
  narrative	
  to	
  
persuade.	
  	
  A	
  reptile	
  hears	
  no	
  human	
  story.	
  It	
  reacts	
  as	
  a	
  coiling	
  rattlesnake	
  or	
  a	
  slithering	
  lizard.	
  To	
  equate	
  
men	
  and	
  women	
  serving	
  on	
  a	
  jury	
  with	
  reactive	
  sub-­‐mammals	
  is	
  both	
  offensive	
  and	
  objectionable.	
  Bringing	
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together	
  decades	
  of	
  experience,	
  research,	
  and	
  insights	
  in	
  the	
  law,	
  healthcare,	
  social	
  relationships,	
  and	
  narrative	
  
we	
  posit	
  an	
  alternative	
  viewpoint	
  for	
  lawyers	
  interested	
  in	
  reevaluating	
  the	
  wisdom	
  of	
  ‘reptiling’	
  the	
  jury.

As	
  editor	
  of	
  the	
  ABA’s	
  Law	
  Practice	
  column	
  “Reading	
  Minds,”	
  Stephanie	
  West	
  Allen	
  asked	
  lawyers	
  to	
  
recommend	
  the	
  book	
  that	
  most	
  influenced	
  them	
  professionally.	
  Only	
  one	
  book	
  was	
  consistently	
  recommended:	
  
To	
  Kill	
  a	
  Mockingbird.	
  Lawyers	
  said	
  the	
  book	
  reminded	
  them	
  of	
  the	
  best	
  that	
  they	
  should	
  be	
  when	
  working	
  in	
  their	
  

chosen	
  profession;	
  they	
  
mentioned	
  such	
  qualities	
  as	
  
respectful,	
  honest,	
  
compassionate,	
  of	
  service.

The	
  legal	
  profession’s	
  foundation	
  
is	
  built	
  on	
  such	
  core	
  values.	
  
Despite	
  the	
  bad	
  press	
  and	
  
unflattering	
  jokes,	
  most	
  of	
  the	
  Bar	
  
are	
  ethical	
  people	
  who	
  endeavor	
  
everyday	
  to	
  do	
  what	
  is	
  right.	
  
Although	
  the	
  definition	
  of	
  right	
  is	
  
not	
  always	
  clear,	
  most	
  try	
  to	
  make	
  
wise	
  decisions.	
  	
  But	
  litigators	
  are	
  
busy.	
  Their	
  schedules	
  overflow.	
  	
  
Sometimes	
  they	
  do	
  what	
  seems	
  
appropriate	
  without	
  weighing	
  the	
  
broader	
  implications.	
  Sometimes	
  
they	
  receive	
  poor	
  advice	
  and	
  
follow	
  it	
  without	
  discernment.	
  
When	
  these	
  conditions	
  prevail	
  
that	
  may	
  hamper	
  a	
  lawyer’s	
  good	
  
judgment,	
  it	
  is	
  time	
  to	
  take	
  a	
  

wisdom	
  check.	
  	
  Lawyers	
  may	
  want	
  to	
  step	
  back	
  and	
  ask	
  if	
  what	
  they	
  are	
  doing	
  is	
  consistent	
  with	
  their	
  wisest	
  
professional	
  selves.	
  Specifically,	
  as	
  related	
  to	
  this	
  article,	
  do	
  they	
  want	
  to	
  follow	
  the	
  reptile	
  model.

Although	
  a	
  lawyer’s	
  good	
  judgment	
  may	
  suffer	
  for	
  many	
  reasons,	
  the	
  reasons	
  are	
  not	
  always	
  discreet,	
  
particularly	
  when	
  considering	
  the	
  decision	
  to	
  follow	
  a	
  consultant’s	
  advice.	
  He	
  or	
  she	
  may	
  take	
  a	
  consultant’s	
  
advice	
  without	
  adequately	
  evaluating	
  it	
  due	
  to	
  lack	
  of	
  time,	
  lack	
  of	
  attention,	
  or	
  simply	
  because	
  the	
  advice	
  
seemed	
  compelling	
  at	
  the	
  time.	
  	
  Regardless,	
  sometimes	
  a	
  lawyer	
  may	
  want	
  to	
  reevaluate	
  the	
  advice	
  of	
  a	
  
consultant	
  regardless	
  of	
  why	
  the	
  advice	
  was	
  initially	
  accepted	
  as	
  valid.

Some	
  trial	
  consultants	
  are	
  advising	
  lawyers	
  to	
  speak	
  to	
  juror’s	
  reptile	
  brains,	
  to	
  persuade	
  through	
  fear.	
  
When	
  litigators	
  think	
  through	
  the	
  implications	
  of	
  such	
  behavior,	
  some	
  if	
  not	
  many	
  may	
  reevaluate	
  the	
  advice	
  and	
  
consider	
  better	
  options.	
  In	
  this	
  article,	
  we	
  share	
  a	
  few	
  points	
  about	
  “reptiling”	
  your	
  next	
  jury	
  to	
  assist	
  the	
  reader	
  
in	
  a	
  fully-­‐informed	
  wisdom	
  check.
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A	
  BRIEF	
  CRITIQUE	
  OF	
  REPTILE	
  THEORY

1. Basic	
  Assumptions	
  of	
  Reptile	
  Theory	
  Are	
  Incorrect

First	
  and	
  foremost,	
  the	
  basic	
  neuroanatomy	
  presented	
  in	
  some	
  advisors’	
  reptile	
  theory	
  is	
  incorrect.	
  
Reptiles	
  do	
  not	
  have	
  fear;	
  they	
  rely	
  on	
  pure	
  habit	
  and	
  instinct.	
  Fear,	
  especially	
  learned	
  fear,	
  emanates	
  from	
  the	
  
limbic	
  system,	
  which	
  exists	
  only	
  in	
  mammals.	
  Reptile	
  fans	
  may	
  say,	
  “Who	
  cares	
  about	
  the	
  anatomy	
  if	
  the	
  
techniques	
  work?”	
  For	
  us,	
  the	
  mistake	
  triggers	
  threshold	
  skepticism.	
  If	
  reptile	
  consultants	
  are	
  inaccurate	
  about	
  
this	
  basic	
  principle,	
  what	
  else	
  in	
  what	
  they	
  put	
  forth	
  may	
  be	
  inaccurate?

2. The	
  “Predictable”	
  Fear	
  Response	
  Is	
  Unpredictable

Jurors’	
  brains	
  and	
  minds	
  are	
  not	
  monolithic;	
  their	
  reactions	
  and	
  thought-­‐patterns	
  are	
  diverse.	
  We	
  know	
  
that	
  a	
  person	
  will	
  typically	
  respond	
  in	
  one	
  of	
  three	
  ways	
  when	
  frightened.	
  They	
  may	
  fight,	
  flee,	
  or	
  freeze.	
  	
  
Obviously,	
  a	
  juror	
  is	
  not	
  likely	
  to	
  flee	
  from	
  the	
  courtroom	
  but	
  her	
  attention	
  may	
  wander	
  or	
  disappear	
  altogether.	
  	
  
We	
  are	
  not	
  able	
  to	
  know	
  which	
  response	
  a	
  given	
  juror	
  may	
  have.	
  To	
  gamble	
  on	
  fear	
  in	
  the	
  courtroom	
  is	
  
dangerous.	
  	
  It	
  is	
  not	
  predictable.	
  	
  

Below	
  is	
  a	
  diagram	
  that	
  represents	
  this	
  gamble.	
  If	
  a	
  pool	
  player	
  shoots	
  the	
  cue	
  ball	
  towards	
  another	
  ball,	
  
that	
  ball	
  can	
  go	
  in	
  several	
  directions.	
  Likewise	
  if	
  a	
  lawyer	
  leads	
  the	
  jury	
  into	
  fear,	
  the	
  results	
  he	
  or	
  she	
  can	
  get	
  are	
  
scattered.	
  The	
  result	
  can	
  be	
  flight,	
  freeze,	
  or	
  fight,	
  or	
  one	
  response	
  followed	
  by	
  another.	
  We	
  say	
  forget	
  the	
  balls,	
  
get	
  off	
  the	
  pool	
  table,	
  quit	
  the	
  games.

A	
  reptile	
  devotee	
  may	
  argue	
  that	
  the	
  model	
  allows	
  one,	
  using	
  the	
  pool	
  analogy,	
  to	
  be	
  a	
  more	
  accurate	
  pool	
  
player.	
  We	
  disagree.	
  	
  You	
  cannot	
  call	
  the	
  pocket	
  using	
  the	
  model.	
  You	
  simply	
  do	
  not	
  know	
  where	
  the	
  fear	
  will	
  go.
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3. Jurors	
  Recoil	
  When	
  Disrespected

Scaring	
  jurors	
  may	
  be	
  offensive	
  to	
  some	
  trial	
  lawyers,	
  particularly	
  once	
  they	
  take	
  some	
  time	
  to	
  think	
  
through	
  the	
  implications	
  of	
  a	
  threat-­‐based	
  approach.	
  For	
  the	
  wisdom	
  check,	
  a	
  lawyer	
  may	
  ask	
  him-­‐	
  or	
  herself,	
  do	
  I	
  
appreciate	
  the	
  jurors’	
  service?	
  Do	
  I	
  see	
  them	
  as	
  animals	
  or	
  human	
  beings?	
  Do	
  I	
  want	
  to	
  speak	
  to	
  their	
  reactive	
  
brains	
  or	
  their	
  reflective	
  minds?	
  What	
  about	
  these	
  jurors	
  do	
  I	
  appreciate?	
  In	
  what	
  way	
  am	
  I	
  similar	
  to	
  these	
  
people?	
  Is	
  animalizing	
  them	
  consistent	
  with	
  how	
  I	
  want	
  to	
  treat	
  my	
  fellow	
  human	
  beings?	
  Do	
  I	
  come	
  across	
  
differently	
  when	
  I	
  see	
  jurors	
  as	
  people	
  as	
  opposed	
  to	
  when	
  I	
  see	
  them	
  as	
  animals?	
  Would	
  I	
  like	
  to	
  be	
  seen	
  as	
  a	
  
reptile?	
  

In	
  some	
  sectors	
  of	
  our	
  culture,	
  lawyers	
  have	
  a	
  bad	
  reputation.	
  Animalizing	
  jurors	
  is	
  not	
  going	
  to	
  
rehabilitate	
  any	
  lawyer’s	
  image,	
  let	
  alone	
  the	
  collective	
  image.	
  To	
  some,	
  animalizing	
  may	
  seem	
  disrespectful	
  to	
  the	
  
people	
  who	
  participate	
  in	
  jury	
  service.	
  Are	
  jurors	
  smart	
  enough	
  to	
  sense	
  disrespect?	
  We	
  think	
  they	
  are	
  and	
  it’s	
  a	
  
rare	
  case	
  that	
  can	
  be	
  won	
  if	
  a	
  jury	
  has	
  been	
  treated	
  without	
  respect.

We	
  doubt	
  that	
  Atticus	
  Finch	
  would	
  have	
  been	
  very	
  impressed	
  with	
  being	
  told	
  to	
  treat	
  jurors	
  like	
  reptiles,	
  or	
  
would	
  have	
  followed	
  such	
  advice.	
  Finch	
  treated	
  jurors	
  as	
  people	
  of	
  integrity	
  with	
  the	
  ability	
  to	
  be	
  thoughtful	
  and	
  
mindful.	
  He	
  focused	
  on	
  their	
  reflective	
  minds	
  capable	
  of	
  human	
  justice,	
  not	
  their	
  unpredictable	
  reflexive	
  brains.	
  	
  

AN	
  EFFECTIVE	
  ALTERNATIVE:	
  	
  PERSUASIVE	
  NARRATIVE

So,	
  how	
  do	
  you	
  facilitate	
  jurors	
  acting	
  from	
  their	
  reflective	
  minds,	
  not	
  their	
  reactive	
  brains?	
  	
  How	
  do	
  you	
  
treat	
  them	
  with	
  respect	
  and	
  integrity	
  and	
  still	
  advocate	
  for	
  your	
  client?	
  	
  One	
  key	
  method	
  is	
  the	
  effective	
  and	
  
persuasive	
  use	
  of	
  narrative.	
  	
  Narrative	
  is	
  the	
  general	
  term	
  for	
  a	
  story	
  told	
  for	
  any	
  purpose.	
  	
  We	
  recognize	
  that	
  
narrative	
  is	
  a	
  neutral	
  technique	
  which	
  may	
  be	
  used	
  in	
  	
  service	
  to	
  the	
  reptile.	
  	
  We	
  suggest	
  a	
  particular	
  kind	
  of	
  
narrative	
  that	
  attends	
  to	
  people	
  as	
  human	
  beings,	
  not	
  snakes.	
  	
  The	
  narrative	
  we	
  suggest	
  is	
  inconsistent	
  with	
  the	
  
reptile	
  technique	
  because	
  it	
  focuses	
  on	
  the	
  reflective	
  mind	
  of	
  the	
  juror.	
  	
  

	
   Research	
  has	
  shown	
  that	
  ‘attention	
  density’	
  can	
  cause	
  brain	
  cells	
  to	
  fire	
  together,	
  even	
  if	
  these	
  cells	
  were	
  
not	
  "communicating"	
  before.1	
  	
  ‘Attention	
  density’	
  simply	
  means	
  that	
  the	
  more	
  you	
  focus	
  on	
  a	
  particular	
  thing	
  or	
  
idea	
  the	
  more	
  dense	
  becomes	
  your	
  attention	
  as	
  a	
  result	
  of	
  the	
  focus.	
  	
  Thus,	
  wherever	
  you	
  place	
  your	
  attention	
  
helps	
  mold	
  or	
  shape	
  your	
  brain.	
  	
  

The	
  critical	
  part	
  of	
  narrative	
  is	
  where	
  you	
  direct	
  the	
  attention	
  of	
  the	
  jurors.	
  	
  In	
  a	
  courtroom	
  we	
  want	
  to	
  use	
  
narrative	
  in	
  the	
  way	
  that	
  will	
  help	
  guide	
  jurors	
  to	
  our	
  side	
  of	
  the	
  story.	
  	
  Fear-­‐based	
  narrative	
  directs	
  attention	
  in	
  an	
  
uncertain	
  and	
  unpredictable	
  manner	
  while	
  thoughtful	
  narrative	
  directs	
  attention	
  toward	
  action	
  grounded	
  in	
  the	
  
reflective	
  mind.	
  	
  Narrative	
  shines	
  the	
  mental	
  flashlight	
  of	
  attention	
  which	
  can	
  reconfigure	
  the	
  brain	
  and	
  change	
  
behavior.

In	
  short,	
  narrative	
  is	
  ‘attention	
  choreography’:	
  	
  narrative	
  directs	
  the	
  attention	
  of	
  the	
  juror	
  in	
  ways	
  we	
  
suggest	
  are	
  consistent	
  with	
  the	
  respectful	
  aims	
  of	
  treating	
  jurors	
  as	
  the	
  human	
  beings	
  they	
  are.	
  	
  While	
  narrative	
  
can	
  be	
  used	
  for	
  whatever	
  purpose	
  you	
  want,	
  we	
  suggest	
  a	
  human-­‐based	
  narrative.	
  	
  

As	
  far	
  back	
  as	
  there	
  have	
  been	
  stories,	
  there	
  have	
  been	
  stories	
  about	
  disputes.	
  	
  One	
  is	
  about	
  the	
  baker	
  
who	
  sues	
  a	
  poor	
  man	
  for	
  standing	
  outside	
  his	
  bakery	
  and	
  smelling	
  rolls	
  he	
  cannot	
  afford	
  to	
  buy.	
  	
  The	
  judge	
  agrees	
  
that	
  the	
  poor	
  man	
  may	
  have	
  stolen	
  the	
  smells	
  but	
  for	
  the	
  verdict	
  he	
  rattles	
  some	
  coins	
  in	
  his	
  hand	
  and	
  tells	
  the	
  
baker	
  to	
  be	
  satisfied	
  with	
  the	
  sound	
  of	
  money	
  as	
  his	
  compensation.	
  	
  Can	
  you	
  sense	
  the	
  fairness	
  in	
  the	
  judge’s	
  
decision?	
  	
  All	
  we	
  did	
  was	
  tell	
  you	
  a	
  story.	
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1.	
   Narrative	
  Provides	
  A	
  Pattern	
  For	
  Understanding	
  
Whenever	
  we	
  hear	
  or	
  read	
  a	
  story,	
  we	
  journey	
  with	
  the	
  teller	
  into	
  the	
  virtual	
  reality	
  of	
  the	
  story	
  being	
  told.	
  	
  

The	
  closer	
  the	
  story	
  is	
  to	
  the	
  struggles	
  and	
  outcomes	
  in	
  our	
  real	
  world,	
  the	
  more	
  likely	
  we	
  are	
  able	
  to	
  be	
  absorbed	
  
in	
  this	
  virtual	
  world,	
  and	
  the	
  more	
  likely	
  we	
  are	
  to	
  identify	
  with	
  the	
  characters	
  and	
  how	
  the	
  outcome	
  affects	
  them.

Likewise,	
  in	
  a	
  courtroom	
  in	
  the	
  midst	
  of	
  a	
  heartfelt	
  story	
  artfully	
  told	
  the	
  jurors	
  end	
  up	
  collaborating	
  with	
  
the	
  attorney	
  to	
  design	
  the	
  outcome	
  that	
  the	
  attorney	
  has	
  in	
  mind.	
  	
  How	
  does	
  that	
  happen?	
  In	
  order	
  to	
  conserve	
  
energy	
  the	
  brain	
  seeks	
  patterns.	
  	
  Part	
  of	
  that	
  pattern-­‐seeking	
  process	
  is	
  looking	
  for	
  information	
  based	
  on	
  what	
  it	
  
already	
  knows	
  or	
  recognizes.	
  	
  In	
  fact,	
  if	
  the	
  attorney	
  does	
  not	
  hook	
  the	
  new	
  information	
  of	
  the	
  case	
  into	
  the	
  older	
  
or	
  existing	
  patterns	
  in	
  the	
  juror’s	
  brain,	
  the	
  brain	
  will	
  reject	
  the	
  information.	
  If	
  the	
  brain	
  rejects	
  the	
  information,	
  
the	
  message	
  will	
  not	
  be	
  heard.	
  	
  A	
  well-­‐constructed	
  narrative	
  is	
  one	
  of	
  the	
  surest	
  ways	
  to	
  be	
  certain	
  your	
  message	
  
heard.

2.	
   Narrative	
  Multiplies	
  the	
  Power	
  of	
  Human	
  Stories
“If	
  we	
  cannot	
  envision	
  a	
  better	
  world,	
  we	
  cannot	
  create	
  one.”	
  	
  
	
   	
   	
   	
   	
   	
   -­‐Alex	
  Grey

The	
  reptile	
  model	
  of	
  leading	
  with	
  fear	
  to	
  persuade	
  disregards	
  the	
  unique	
  perspective	
  and	
  contributions	
  of	
  
each	
  individual.	
  	
  If	
  the	
  lawyer	
  chooses	
  to	
  lead	
  with	
  fear	
  he	
  or	
  she	
  rejects	
  the	
  opportunity	
  to	
  harness	
  the	
  empathy	
  
and	
  powers	
  of	
  the	
  individuals	
  who	
  will	
  go	
  on	
  to	
  deliberate	
  the	
  case.	
  	
  	
  	
  	
  

Stories	
  play	
  several	
  roles	
  in	
  achieving	
  justice.	
  As	
  in	
  everyday	
  situations,	
  jurors	
  weigh	
  the	
  significance	
  and	
  
accuracy	
  of	
  the	
  competing	
  accounts	
  by	
  comparing	
  them	
  to	
  their	
  own	
  repertoire	
  of	
  stories	
  about	
  how	
  people	
  
behave	
  and	
  should	
  behave.	
  Jurors	
  continually	
  ask	
  questions	
  about	
  the	
  differing	
  versions	
  of	
  the	
  stories	
  they	
  hear	
  in	
  
the	
  courtroom	
  and	
  react	
  based	
  on	
  how	
  each	
  relates	
  to	
  their	
  own	
  stories.	
  	
  

•How	
  is	
  a	
  given	
  story	
  like	
  others	
  in	
  their	
  world	
  view?	
  	
  
•How	
  are	
  the	
  stories	
  consistent	
  or	
  inconsistent	
  with	
  how	
  they	
  experience	
  the	
  world?	
  
•How	
  are	
  the	
  stories	
  like	
  their	
  expectation	
  of	
  how	
  things	
  ought	
  to	
  be?	
  	
  
•Is	
  this	
  how	
  people	
  and	
  entities	
  behave?	
  	
  What	
  is	
  the	
  same	
  about	
  this	
  behavior	
  and	
  my	
  experiences?	
  	
  	
  	
  	
  
What	
  is	
  different?	
  	
  
•And	
  how	
  does	
  each	
  of	
  the	
  stories	
  intersect	
  with	
  the	
  law?	
  

The	
  skillful	
  attorney	
  knows	
  it	
  takes	
  empathy	
  to	
  imagine	
  
where	
  those	
  you	
  are	
  trying	
  to	
  persuade	
  are	
  coming	
  from,	
  to	
  
anticipate	
  their	
  questions	
  and	
  arguments	
  before	
  they	
  make	
  them.	
  	
  
The	
  skillful	
  attorney	
  knows	
  that	
  a	
  thoughtfully	
  crafted	
  story	
  using	
  
language	
  with	
  passion,	
  power	
  and	
  precision	
  will	
  address	
  human	
  
assumptions	
  underlying	
  the	
  questions	
  and	
  arguments.	
  	
  In	
  short,	
  the	
  
skillful	
  attorney	
  knows	
  how	
  to	
  find	
  common	
  ground	
  on	
  fundamental	
  
concerns,	
  and	
  persuade	
  based	
  on	
  individual	
  meaning	
  in	
  line	
  with	
  the	
  
desired	
  outcome.	
  

Yes,	
  ‘safety	
  as	
  survival’	
  may	
  be	
  a	
  fundamental	
  concern.	
  	
  But	
  it	
  
is	
  one	
  of	
  many.	
  	
  And	
  it	
  is	
  this	
  ‘one	
  size	
  fits	
  all’	
  approach	
  that	
  may	
  be	
  
destructive	
  or,	
  at	
  the	
  very	
  least	
  harmful	
  when	
  not	
  thought	
  through.	
  	
  	
  
If	
  lawyers	
  must	
  reduce	
  humans	
  to	
  something,	
  reduce	
  them	
  to	
  
humanity	
  over	
  reptile.
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3.	
   Narrative	
  Focuses	
  Juror	
  Attention
Trials	
  present	
  a	
  lot	
  of	
  scattered	
  pieces	
  of	
  information.	
  	
  It	
  is	
  a	
  remarkable	
  process	
  when	
  you	
  step	
  back	
  and	
  

consider	
  what	
  we	
  demand	
  of	
  each	
  juror:	
  comprehend,	
  sort	
  out,	
  compare,	
  and	
  collaborate.	
  	
  Jurors	
  pick	
  up	
  the	
  
pieces	
  of	
  scattered	
  evidence	
  and	
  construct	
  those	
  pieces	
  into	
  narratives.	
  	
  Each	
  juror	
  evaluates	
  the	
  narrative	
  on	
  two	
  
levels:	
  first,	
  a	
  personal	
  comparison	
  with	
  stories	
  they	
  know	
  and	
  have	
  constructed	
  from	
  experience,	
  logic,	
  bias,	
  
family,	
  culture,	
  and	
  myriad	
  other	
  individual	
  influences	
  and	
  then	
  a	
  collective	
  comparison	
  with	
  the	
  stories	
  of	
  the	
  
other	
  panel	
  members.	
  	
  Yet,	
  a	
  verdict	
  based	
  on	
  thoughtfully	
  chosen	
  narrative	
  is	
  a	
  process	
  of	
  each	
  juror’s	
  
perceptions	
  coming	
  into	
  sharper	
  focus	
  through	
  the	
  jury’s	
  decision-­‐making	
  process:	
  	
  individual	
  input	
  filtered	
  
through	
  a	
  group	
  decision.2	
  	
  

4.	
   Narrative	
  Generates	
  Group	
  Identity
	
  “Never	
  doubt	
  that	
  a	
  small	
  group	
  of	
  thoughtful	
  concerned	
  citizens	
  can	
  change	
  the	
  world.	
  	
  Indeed,	
  it’s	
  the	
  only	
  thing	
  
that	
  ever	
  has.”	
  	
  
	
   	
   	
   	
   	
   	
   -­‐Margaret	
  Mead

We	
  are	
  troubled	
  by	
  the	
  thought	
  that	
  lawyers	
  have	
  not	
  considered	
  the	
  implications	
  of	
  what	
  it	
  means	
  to	
  
reptile	
  a	
  case,	
  to	
  reptile	
  a	
  client,	
  to	
  reptile	
  a	
  jury.	
  	
  (Although	
  ‘reptile’	
  is	
  not	
  a	
  verb,	
  many	
  followers	
  of	
  this	
  model	
  
have	
  transformed	
  it	
  into	
  one.)	
  We	
  believe	
  that	
  this	
  approach	
  comes	
  dangerously	
  close	
  to	
  manipulating	
  jurors	
  for	
  a	
  
base	
  reason;	
  because	
  the	
  lawyer	
  was	
  offered	
  code	
  words	
  that	
  are	
  supposed	
  to	
  trigger	
  fear.	
  	
  And,	
  if	
  that	
  is	
  
accurate	
  does	
  the	
  end	
  justify	
  the	
  means?	
  Absolutely	
  not.	
  	
  

We	
  know	
  from	
  research	
  and	
  experience	
  that	
  each	
  individual	
  in	
  a	
  group	
  hears	
  the	
  same	
  story	
  differently.	
  	
  
Despite	
  the	
  individual	
  isolation	
  of	
  hearing	
  the	
  story,	
  narrative	
  unites	
  and	
  generates	
  a	
  sense	
  that	
  individuals	
  
hearing	
  the	
  story	
  are	
  connected.	
  	
  In	
  fact,	
  the	
  group	
  will	
  be	
  able	
  to	
  agree	
  on	
  the	
  meaning	
  of	
  the	
  narrative	
  and	
  its	
  
‘moral’.	
  	
  The	
  group	
  unites	
  in	
  a	
  common	
  purpose	
  and	
  the	
  effectively	
  presented	
  narrative	
  helps	
  jurors	
  develop	
  a	
  
group	
  identity	
  and	
  collective	
  momentum	
  toward	
  a	
  consensus	
  decision.	
  	
  

If	
  the	
  jury	
  is	
  driven	
  by	
  fear	
  (or	
  bias	
  or	
  self-­‐interest	
  for	
  that	
  matter)	
  the	
  jury	
  cannot	
  be	
  counted	
  on	
  for	
  a	
  fair	
  
decision.	
  	
  You	
  have	
  got	
  to	
  give	
  them	
  their	
  due,	
  and	
  give	
  the	
  process	
  its	
  due:	
  the	
  jurors	
  will	
  arrive	
  at	
  their	
  decision	
  
because	
  of	
  the	
  way	
  they	
  collectively	
  sort	
  out	
  and	
  agree	
  upon	
  the	
  competing	
  narratives.	
  	
  Otherwise,	
  why	
  try	
  cases	
  
to	
  a	
  jury	
  at	
  all?	
  	
  A	
  neutral,	
  detached	
  jury	
  with	
  the	
  combined	
  forces	
  of	
  individual	
  and	
  group	
  perceptions	
  is	
  the	
  
foundation	
  on	
  which	
  we	
  rest	
  our	
  belief	
  in	
  fair	
  decision-­‐making.

5.	
   Narrative	
  Motivates	
  Action	
  
“Only	
  by	
  connecting	
  to	
  a	
  cause	
  larger	
  than	
  oneself	
  can	
  true	
  satisfaction	
  be	
  realized.”	
  

-­‐Kate	
  Loving	
  Shenk	
  	
  

One	
  of	
  the	
  ways	
  we	
  remind	
  each	
  other	
  about	
  how	
  we	
  have	
  made	
  a	
  difference	
  is	
  to	
  tell	
  each	
  other	
  stories	
  
about	
  times	
  when	
  we	
  have	
  been	
  instrumental	
  in	
  achieving	
  justice.	
  	
  In	
  March	
  of	
  this	
  year,	
  New	
  Yorkers	
  again	
  told	
  
the	
  story	
  of	
  the	
  Triangle	
  Shirtwaist	
  Fire	
  of	
  1911,	
  a	
  disaster	
  which	
  killed	
  upwards	
  of	
  146	
  young	
  immigrant	
  women	
  
working	
  in	
  a	
  sweatshop	
  that	
  caught	
  fire.	
  	
  Locked	
  doors	
  barred	
  escape	
  from	
  the	
  raging	
  inferno.	
  	
  Fire	
  truck	
  ladders	
  
could	
  reach	
  only	
  a	
  few	
  stories.	
  Many	
  women	
  flung	
  themselves	
  out	
  the	
  windows	
  rather	
  than	
  burn	
  to	
  death.	
  	
  	
  	
  

	
  	
  
The	
  owners	
  were	
  indicted	
  on	
  charges	
  of	
  manslaughter.	
  	
  The	
  defense	
  blamed	
  the	
  dead	
  girls	
  and	
  women.	
  	
  

After	
  deliberating	
  for	
  two	
  hours	
  the	
  jury	
  returned	
  a	
  verdict	
  of	
  not	
  guilty.	
  	
  Public	
  outrage	
  over	
  the	
  decision	
  led	
  to	
  
the	
  creation	
  of	
  a	
  Commission	
  to	
  investigate	
  working	
  conditions	
  in	
  New	
  York	
  factories.	
  	
  In	
  turn,	
  the	
  Commission's	
  
recommendations	
  led	
  to	
  thirty-­‐six	
  new	
  laws	
  in	
  three	
  years	
  which	
  reformed	
  the	
  state	
  labor	
  code.	
  	
  They	
  called	
  it	
  
“the	
  Golden	
  Age	
  of	
  factory	
  reform.”
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How	
  did	
  this	
  happen?	
  	
  The	
  sheer	
  power	
  of	
  citizens	
  brought	
  about	
  the	
  changes:	
  

“Out	
  of	
  that	
  terrible	
  episode	
  came	
  a	
  self-­‐examination	
  of	
  stricken	
  conscience	
  in	
  which	
  the	
  people	
  of	
  this	
  state	
  saw	
  for	
  
the	
  first	
  time	
  the	
  individual	
  worth	
  and	
  value	
  of	
  each	
  of	
  those	
  146	
  people	
  who	
  fell	
  or	
  were	
  burned	
  in	
  that	
  great	
  
fire...We	
  all	
  felt	
  that	
  we	
  had	
  been	
  wrong,	
  that	
  something	
  was	
  wrong	
  with	
  that	
  building	
  which	
  we	
  had	
  accepted	
  or	
  the	
  
tragedy	
  never	
  would	
  have	
  happened.	
  	
  Moved	
  by	
  this	
  sense	
  of	
  stricken	
  guilt,	
  we	
  banded	
  ourselves	
  together	
  to	
  find	
  a	
  
way	
  by	
  law	
  to	
  prevent	
  this	
  kind	
  of	
  disaster....It	
  was	
  the	
  beginning	
  of	
  a	
  new	
  and	
  important	
  drive	
  to	
  bring	
  the	
  
humanities	
  to	
  the	
  life	
  of	
  the	
  brothers	
  and	
  sisters	
  we	
  all	
  had	
  in	
  the	
  working	
  groups	
  of	
  these	
  United	
  States.”3	
  

6.	
   Our	
  Core	
  of	
  Moral	
  Advocacy
“The	
  great	
  instrument	
  	
  of	
  moral	
  	
  good	
  	
  is	
  the	
  imagination.”	
  

-­‐Percy	
  Bysshe	
  Shelley	
  	
  

Human	
  beings	
  are	
  ethical	
  creatures.	
  	
  If	
  you	
  have	
  ever	
  been	
  nagged	
  by	
  a	
  guilty	
  conscience,	
  it	
  is	
  your	
  sense	
  
of	
  ethics	
  speaking.	
  	
  That	
  sense	
  of	
  unrest	
  gives	
  rise	
  to	
  wonder:	
  what	
  am	
  I	
  to	
  do	
  in	
  this	
  or	
  that	
  situation	
  to	
  move	
  
outward	
  beyond	
  selfishness	
  to	
  the	
  larger	
  ideas	
  of	
  community?	
  	
  

And	
  so	
  we	
  are	
  saddened	
  that	
  a	
  core	
  of	
  moral	
  advocacy	
  leading	
  the	
  profession	
  may	
  be	
  threatened	
  by	
  a	
  
push	
  toward	
  snakes	
  and	
  fear.	
  	
  We	
  are	
  disappointed	
  that	
  when	
  one	
  of	
  our	
  legal	
  brethren	
  looks	
  out	
  into	
  the	
  venire	
  
panel	
  they	
  see	
  neither	
  humans	
  nor	
  allies	
  but	
  row	
  upon	
  row	
  of	
  triangle-­‐headed	
  reptiles.	
  	
  	
  

	
  
Instead,	
  what	
  would	
  advocacy	
  be	
  like	
  if	
  we	
  employed	
  the	
  imaginative	
  capabilities	
  of	
  narrative	
  to	
  help	
  us	
  do	
  

right	
  by	
  another?	
  	
  Imagination	
  and	
  narrative	
  are	
  necessary	
  in	
  the	
  world	
  of	
  law.	
  	
  Stories,	
  lest	
  we	
  forget	
  underpin	
  
the	
  very	
  construction	
  of	
  the	
  law.	
  	
  

Changes	
  in	
  the	
  story	
  of	
  American	
  life	
  are	
  reflected	
  in	
  changes	
  to	
  legislation	
  and	
  the	
  law.	
  	
  As	
  our	
  culture	
  has	
  
changed	
  the	
  laws	
  have	
  changed	
  along	
  with	
  the	
  culture.	
  We	
  can	
  cite	
  a	
  few	
  examples	
  such	
  as	
  civil	
  rights,	
  human	
  
rights,	
  the	
  right	
  to	
  vote,	
  workplace	
  security,	
  to	
  name	
  a	
  few.	
  	
  Only	
  when	
  the	
  story	
  of	
  America	
  changed	
  did	
  the	
  law	
  
follow	
  along.	
  	
  What	
  is	
  the	
  story	
  you	
  are	
  telling	
  to	
  shape	
  the	
  law,	
  to	
  advance	
  the	
  story	
  of	
  American	
  life?

CONCLUSION

We	
  would	
  like	
  to	
  leave	
  you	
  with	
  this	
  story.	
  	
  In	
  the	
  Protagoras,	
  Plato	
  tells	
  how	
  it	
  was	
  that	
  humans	
  came	
  by	
  
moral	
  sense.	
  	
  Two	
  gods	
  were	
  given	
  the	
  task	
  of	
  distributing	
  qualities	
  to	
  each	
  of	
  the	
  animals.	
  	
  Epimetheus	
  gave	
  the	
  
best	
  of	
  the	
  qualities	
  to	
  the	
  animals	
  -­‐	
  he	
  had	
  forgotten	
  about	
  the	
  humans.	
  	
  When	
  Prometheus	
  came	
  to	
  check	
  up	
  on	
  
how	
  the	
  task	
  was	
  going	
  he	
  found	
  that	
  man	
  had	
  been	
  left	
  naked	
  and	
  defenseless.	
  	
  To	
  help	
  make	
  up	
  for	
  the	
  mistake	
  
of	
  oversight,	
  Prometheus	
  stole	
  fire	
  and	
  the	
  mechanical	
  arts	
  from	
  the	
  Gods	
  and	
  gave	
  them	
  to	
  the	
  humans	
  as	
  a	
  way	
  
to	
  compensate	
  them.	
  	
  But	
  it	
  was	
  not	
  enough.	
  	
  The	
  humans	
  were	
  too	
  stupid,	
  selfish	
  and	
  mean-­‐spirited.	
  	
  It	
  was	
  
looking	
  like	
  the	
  end	
  of	
  the	
  human	
  race,	
  and	
  then	
  Zeus	
  stepped	
  in.	
  He	
  chose	
  to	
  give	
  humans	
  the	
  one	
  gift	
  they	
  
needed	
  for	
  survival	
  and	
  greatness.	
  Zeus	
  gave	
  them	
  the	
  gift	
  of	
  a	
  moral	
  sense.	
  And	
  he	
  made	
  sure	
  that	
  he	
  gave	
  it	
  to	
  
each	
  one	
  so	
  that	
  each	
  would	
  share	
  in	
  its	
  saving	
  grace.	
  	
  Then,	
  as	
  now	
  it	
  is	
  not	
  fire	
  or	
  our	
  mechanical	
  cleverness	
  or	
  
even	
  manipulation	
  that	
  has	
  distinguished	
  us	
  -­‐	
  it	
  is	
  our	
  moral	
  sense.	
  	
  

Seven	
  Tips	
  For	
  Creating	
  the	
  Motivating	
  Story
1. As	
  you	
  work	
  through	
  the	
  discovery	
  process,	
  always	
  be	
  asking	
  yourself,	
  “Apart	
  from	
  my	
  client’s	
  injury,	
  what	
  

is	
  this	
  story	
  really	
  about?”	
  Better	
  yet,	
  draw	
  your	
  story	
  to	
  see	
  the	
  relationships	
  between	
  the	
  cast	
  of	
  
characters	
  and	
  their	
  actions.	
  Taking	
  a	
  perspective	
  that	
  begins	
  long	
  before	
  your	
  client’s	
  injury	
  happened	
  will	
  
help	
  you	
  begin	
  to	
  connect	
  the	
  dots	
  that	
  will	
  lead	
  you	
  to	
  understanding	
  how	
  the	
  injury	
  was	
  the	
  result	
  of	
  
actions.	
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2. A	
  story	
  is	
  always	
  about	
  a	
  conflict.	
  And	
  the	
  jurors	
  must	
  understand	
  enough	
  about	
  the	
  protagonist,	
  the	
  
antagonist	
  and	
  the	
  events	
  to	
  get	
  hooked	
  into	
  the	
  story	
  so	
  they	
  can	
  follow	
  its	
  intellectual	
  and	
  emotional	
  
meaning.

3. We	
  expect	
  a	
  story	
  to	
  be	
  about	
  change.	
  	
  In	
  order	
  to	
  meet	
  the	
  jurors’	
  expectation	
  the	
  story	
  must	
  bring	
  to	
  life	
  
early	
  on	
  the	
  change	
  you	
  want	
  them	
  to	
  create.	
  This	
  requires	
  you	
  to	
  set	
  up	
  a	
  bridge	
  from	
  the	
  evidence	
  
(content)	
  to	
  the	
  context	
  (what	
  situations	
  or	
  circumstances	
  allowed	
  the	
  event	
  to	
  happen)	
  to	
  the	
  
emotionally	
  meaningful	
  story	
  your	
  jurors	
  are	
  already	
  carrying	
  in	
  their	
  heads.

4. We	
  expect	
  a	
  story	
  to	
  have	
  a	
  good	
  ending	
  that	
  is	
  in	
  line	
  with	
  how	
  we	
  would	
  write	
  it	
  if	
  we	
  could.	
  	
  A	
  legal	
  
story	
  invites	
  the	
  jurors	
  to	
  write	
  the	
  ending.	
  	
  For	
  them	
  to	
  write	
  the	
  ending	
  you	
  want	
  you	
  must	
  invite	
  them	
  at	
  
the	
  outset	
  to	
  leave	
  behind	
  a	
  negative,	
  skeptical	
  frame	
  of	
  mind	
  in	
  exchange	
  for	
  one	
  eager	
  to	
  do	
  something	
  
positive.

5. We	
  want	
  to	
  discover	
  the	
  message	
  that	
  tells	
  us	
  about	
  the	
  change	
  we	
  could	
  enact	
  so	
  we	
  can	
  make	
  that	
  
change	
  happen.	
  	
  If	
  the	
  change	
  message	
  is	
  clear	
  then	
  narrative	
  will	
  help	
  persuade	
  the	
  juror	
  that	
  the	
  change	
  
you	
  want	
  them	
  to	
  enact	
  is	
  easily	
  within	
  their	
  grasp.	
  	
  The	
  more	
  we	
  identify	
  with	
  an	
  outcome	
  the	
  more	
  likely	
  
we	
  are	
  to	
  use	
  the	
  group	
  identity	
  that	
  narrative	
  fosters	
  to	
  come	
  up	
  with	
  that	
  ending.	
  	
  The	
  message	
  must	
  be	
  
the	
  jurors’	
  own	
  idea	
  because	
  it	
  is	
  meaningful	
  to	
  them.

6. We	
  want	
  to	
  identify	
  with	
  the	
  little	
  guy,	
  with	
  the	
  underdog,	
  with	
  the	
  hero	
  of	
  the	
  story.	
  	
  Much	
  of	
  the	
  
persuasive	
  power	
  of	
  any	
  story	
  is	
  built	
  upon	
  the	
  fact	
  that	
  the	
  juror	
  identifies	
  with	
  the	
  protagonist.	
  	
  How	
  is	
  
your	
  client	
  in	
  your	
  story	
  like	
  the	
  people	
  who	
  will	
  be	
  hearing	
  that	
  story?	
  	
  	
  	
  	
  	
  	
  

7. Test,	
  test	
  and	
  test	
  again.	
  	
  Only	
  by	
  rehearsing	
  your	
  story	
  will	
  you	
  learn	
  whether	
  it	
  will	
  work	
  with	
  the	
  group	
  
of	
  jurors	
  you	
  anticipate	
  will	
  hear	
  and	
  act	
  upon	
  your	
  story.	
  

Stephanie	
  West	
  Allen,	
  JD,	
  Denver-­‐based	
  speaker	
  and	
  writer,	
  practiced	
  law	
  in	
  California.	
  She	
  
presents	
  programs	
  and	
  writes	
  on	
  such	
  topics	
  as	
  self-­‐directed	
  neuroplasticity	
  (changing	
  your	
  brain	
  
with	
  your	
  mind),	
  and	
  the	
  neuroscience	
  of	
  conflict	
  resolution.	
  She	
  has	
  been	
  a	
  mediator	
  for	
  over	
  two	
  
decades,	
  and	
  was	
  director	
  of	
  lawyer	
  training	
  at	
  a	
  law	
  firm.	
  Her	
  blogs	
  are	
  idealawg	
  and	
  Brains	
  on	
  
Purpose.	
  

Jeffrey	
  M.	
  Schwartz,	
  MD,	
  research	
  psychiatrist	
  at	
  the	
  School	
  of	
  Medicine	
  at	
  UCLA,	
  is	
  one	
  of	
  the	
  
world’s	
  leading	
  experts	
  on	
  human	
  neuroplasticity.	
  In	
  addition	
  to	
  over	
  100	
  scientific	
  publications,	
  he	
  
is	
  author	
  of	
  The	
  Mind	
  &	
  The	
  Brain:	
  Neuroplasticity	
  and	
  the	
  Power	
  of	
  Mental	
  Force,	
  and	
  Brain	
  Lock,	
  the	
  
seminal	
  book	
  on	
  obsessive-­‐compulsive	
  disorder.	
  More	
  information	
  about	
  Dr.	
  Schwartz	
  can	
  be	
  
found	
  at	
  his	
  web	
  page.	
  

Diane	
  F.	
  Wyzga,	
  RN,	
  JD	
  is	
  an	
  experienced	
  trial	
  consultant	
  based	
  in	
  San	
  Clemente,	
  CA	
  who	
  works	
  
nationally	
  on	
  civil	
  and	
  criminal	
  defense	
  cases.	
  Diane	
  specializes	
  in	
  case	
  communication	
  and	
  strategy	
  
development,	
  pre-­‐trial	
  focus	
  group	
  research,	
  and	
  developing	
  the	
  legal	
  story	
  from	
  start	
  to	
  finish	
  to	
  
best	
  position	
  the	
  client	
  in	
  settlement	
  conferences	
  or	
  the	
  courtroom.	
  You	
  can	
  read	
  more	
  about	
  Ms.	
  
Wyzga	
  at	
  her	
  web	
  page.	
  

Fear	
  graphic	
  provided	
  by	
  Ted	
  Brooks	
  of	
  Litigation-­‐Tech.	
  

http://www.idealawg.net
http://www.idealawg.net
http://www.brainsonpurpose.com
http://www.brainsonpurpose.com
http://www.brainsonpurpose.com
http://www.brainsonpurpose.com
http://www.lightrod.net
http://www.lightrod.net
http://www.litigationtech.com/
http://www.litigationtech.com/
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Normally	
  in	
  The	
  Jury	
  Expert,	
  at	
  this	
  point	
  you	
  would	
  see	
  responses	
  from	
  ASTC-­‐member	
  trial	
  consultants.	
  We	
  
decided,	
  for	
  this	
  article,	
  we	
  would	
  ask	
  trial	
  lawyers	
  to	
  respond	
  since	
  this	
  piece	
  is	
  directed	
  at	
  trial	
  attorneys.	
  On	
  
the	
  following	
  pages	
  (in	
  alphabetical	
  order)	
  we	
  have	
  responses	
  from	
  Mark	
  Bennett,	
  Sonia	
  Perez	
  Chaisson,	
  Max	
  
Kennerly	
  and	
  Randi	
  McGinn.	
  

Response	
  to	
  Atticus	
  Finch	
  Would	
  Not	
  Approve

by	
  Mark	
  Bennett

Mark	
   Bennett	
   is	
   a	
   criminal	
   defense	
   lawyer	
   in	
  Houston,	
   Texas,	
   where	
   he	
   practices	
   with	
  his	
   wife	
  
Jennifer.	
  Mark	
  also	
  writes	
   the	
  Defending	
   People	
  blog,	
  where	
  he	
  writes	
   about	
   "the	
   tao	
  of	
   criminal	
  
defense	
  trial	
  lawyering".

	
   I	
  see	
  three	
  productive	
  areas	
  for	
  challenges	
  to	
  Reptile	
  Theory.	
  First,	
  the	
  practical:	
  “Does	
  it	
  work?”

	
   The	
   proponents	
   of	
   reptile	
   strategy	
   try	
   to	
   create	
   in	
   jurors’	
   minds	
   a	
   situation	
   in	
  which	
   their	
   survival	
   is	
  
somehow	
  endangered:

Does	
  this	
  mean	
  we	
  take	
  orders	
  from	
  a	
  pea-­‐brained	
  snake?	
  Yes.	
  When	
  we	
  face	
  decisions	
  that	
  can	
  impact	
  
the	
  safety	
   of	
  our	
   genes,	
  the	
  Reptile	
  is	
  in	
   full	
  control	
  of	
  our	
   emotions	
  as	
  well	
  as	
  what	
  we	
  think	
  is	
  our	
  
rational	
  logic.	
  (Ball	
  and	
  Keenan,	
  Reptile:	
  The	
  2009	
  Manual	
  of	
  the	
  Plaintiff’s	
  Revolution	
  19.)

	
   Allen	
  et	
   al.’s	
  first	
  practical	
  objection	
  to	
  Reptile	
  strategy—that	
   the	
  fear	
  response	
  is	
  unpredictable,	
  so	
  that	
  
you	
   don’t	
  know	
  what	
   you’re	
  going	
   to	
  get	
  when	
  you	
   invoke	
  the	
  Reptile	
  in	
  the	
  courtroom—is,	
  I	
   think,	
  their	
  weak	
  
point.	
  In	
  the	
  courtroom,	
  at	
  the	
  end	
  of	
  the	
  trial,	
  jurors	
  are	
  limited	
  in	
  their	
  possible	
  responses:	
  they	
  can	
  decide	
  the	
  
case	
  in	
  favor	
  of	
  the	
  one	
  creating	
  the	
  danger,	
  or	
  against	
  her.	
  Whatever	
  other	
  effect	
  summoning	
  the	
  Reptile	
  might	
  
have,	
  it’s	
  likely	
  (if	
  not	
  called	
  to	
  jurors’	
  attention)	
  to	
  increase	
  emotion	
  against	
  the	
  one	
  successfully	
  cast	
  as	
  a	
  danger.

	
   Allen	
   et	
   al.’s	
   second	
   practical	
   objection	
   to	
   Reptile	
   strategy—that	
   jurors	
   will	
   sense	
   Reptile	
   lawyers’	
  
disrespect	
  for	
  them	
  (or	
  at	
  least	
  for	
  their	
  better	
  angels)	
  and	
  will	
  recoil—is	
  stronger.	
  Like	
  much	
  persuasion,	
  Reptile	
  
strategy	
   is	
  manipulation	
  to	
  which	
  the	
  people	
  being	
  manipulated	
  might	
  well	
  object,	
   if	
   they	
  were	
  conscious	
  of	
   it.	
  
People	
  are	
   less	
   susceptible	
   to	
  appeals	
   to	
   their	
  baser	
   instincts	
  when	
  those	
  appeals	
  are	
  called	
  to	
  their	
   conscious	
  
attention.	
   People	
   who	
   realize	
   that	
   lawyers	
   are	
   deliberately	
   creating	
   and	
   exploiting	
   fear	
   might	
   well	
   react	
  
negatively.	
  It’s	
  not	
  a	
  question	
  of	
  “animalizing”	
  jurors,	
  as	
  the	
  authors	
  put	
   it,	
  for	
  human	
  beings	
  are	
  animals	
  too,	
  but	
  
of	
   trying	
   to	
  make	
   jurors	
  make	
   decisions	
  based	
  on	
   fear,	
   an	
   emotion	
  that	
   jurors	
   in	
  the	
   courtroom	
  would	
  rather	
  
disclaim.

http://www.law.umkc.edu/faculty/projects/ftrials/triangle/triangleaccount.html
http://www.law.umkc.edu/faculty/projects/ftrials/triangle/triangleaccount.html
http://www.BennettAndBennett.com
http://www.BennettAndBennett.com
http://www.DefendingPeople.com
http://www.DefendingPeople.com
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   This,	
   I	
   think,	
   points	
   to	
  one	
  half	
  of	
  the	
  best	
   response	
   to	
  Reptile	
   strategy:	
   show	
  the	
   jury	
  how	
   the	
  Reptile	
  
lawyer	
   is	
   trying	
   to	
   manipulate	
   them	
   through	
   fear.	
   (Two	
   lawyers	
   in	
   Georgia	
   got	
   some	
   attention	
   doing	
   this	
  
recently.)	
  
	
  
	
   The	
  other	
  half	
  of	
  the	
  best	
  response	
  to	
  Reptile	
  strategy	
  is	
  to	
  engage	
  the	
  “higher”	
  reflective	
  brain	
  functions,	
  
as	
  Allen	
  et	
  al.	
  suggest,	
  with	
  thoughtful	
  narrative	
  (or,	
  as	
  I	
  have	
  suggested,	
  with	
  incongruity	
  and	
  complexity).

	
  Either	
  Reptile	
  strategy	
  works,	
  or	
   it	
  does	
  not.	
  Even	
  if	
  
it	
   can	
   be	
   disarmed	
   through	
   labeling,	
   thoughtful	
  
narrative,	
   and	
   laughter,	
   there	
   are	
   enough	
   success	
  
stories	
  from	
  personal	
  injury	
  lawyers	
  applying	
  Reptile	
  
theory	
  to	
  trials,	
  as	
  well	
  as	
  from	
  prosecutors	
  playing	
  
to	
   jurors’	
   fears	
   without	
   putting	
   a	
   name	
   on	
   their	
  
methods,	
   that	
   it	
   is	
   safe	
   to	
  say	
  that	
   making	
   people	
  
afraid	
  works.

	
  Aside	
  from	
  the	
  practical	
  objections	
  that	
   Allen	
  et	
   al.	
  
raise,	
   there	
   are	
   interesting	
   aesthetic	
   and	
   ethical	
  
questions	
  relating	
  to	
  Reptile	
  theory	
  in	
  trial.

	
  Fear	
   is	
   never	
   a	
   pretty	
   thing,	
   and	
   scaring	
   jurors	
   to	
  
win	
  a	
  jury	
  trial	
   is	
  ugly.	
   In	
  itself	
   this	
   isn’t	
  much	
  of	
  an	
  
objection	
  to	
  Reptile	
  theory—however	
  we	
  order	
  our	
  
obligations	
   as	
   lawyers,	
   our	
   duty	
   to	
   the	
   client	
  

certainly	
  trumps	
  any	
  responsibility	
  we	
  might	
  feel	
  to	
  the	
  Spirit	
  of	
  Beauty.

	
   But	
   fear	
  is	
  ugly	
  to	
  us	
  for	
  a	
  reason:	
  our	
  brains	
  didn’t	
  evolve	
  to	
  live	
  with	
  it	
  for	
  more	
  than	
  a	
  few	
  minutes	
  at	
  a	
  
time.	
   The	
   fear	
   mechanism	
   that	
   Reptile	
   lawyers	
   would	
   exploit	
   evolved	
   to	
   deal	
   with	
   immediate	
   dangers—the	
  
prowling	
  sabertooth,	
  the	
  noise	
  in	
  the	
  dark,	
  the	
   snake	
  on	
  the	
  path—that	
  could	
  be	
  dealt	
  with	
  in	
  minutes	
  through	
  
fight	
  or	
  flight.	
  We	
  weren’t	
  made	
  to	
  be	
  afraid	
  for	
  hours	
  at	
  a	
  time,	
  much	
  less	
  days	
  or	
  weeks.

	
   Chemically,	
  fear	
   involves	
  the	
  production	
  of	
  cortisol,	
  long-­‐term	
  exposure	
  to	
  which	
  is	
  harmful	
  to	
  our	
  health.	
  
It	
  raises	
  levels	
  of	
  anxiety	
  and	
  depression,	
  impairs	
  memory,	
  drives	
  blood	
  sugar	
  out	
  of	
  whack,	
  lowers	
  bone	
  density,	
  
raises	
  abdominal	
  fat,	
  and	
  may	
  speed	
  Alzheimer’s.	
  Building	
  a	
  trial	
  strategy	
  around	
  a	
  physiological	
  reaction	
  that	
  is	
  
toxic	
  when	
  it	
  is	
  sustained	
  is	
  unfair	
  to	
  and	
  exploitative	
  of	
  our	
  jurors.

	
   If	
  you	
  had	
  a	
  client	
  who	
  could	
  benefit	
  from	
  your	
  playing	
  to	
  jurors’	
  fears	
  would	
  it	
  matter	
  whether	
   the	
  tactic	
  
were	
  nasty	
  or	
   harmful	
  to	
  jurors?	
  Or	
  must	
   the	
   duty	
  to	
  the	
   client	
   transcend	
  these	
   particular	
   ethical	
  and	
  aesthetic	
  
considerations?	
  Allen	
  et	
  al.	
  invoke	
  Atticus	
  Finch,	
  who	
  “treated	
  jurors	
  as	
  people	
  of	
  integrity	
  with	
  the	
  ability	
  to	
  be	
  
thoughtful	
  and	
  mindful.”	
  Finch	
  might	
  well	
  have	
  rejected	
  Reptile	
  theory	
  on	
  grounds	
  practical,	
  aesthetic,	
  or	
  ethical.	
  
But	
  then	
  the	
  only	
  time	
  we	
  saw	
  Atticus	
  in	
  trial,	
  he	
  lost.

http://bennettandbennett.com/blog/2010/03/reptiles-revisited-lizards-dont-label.html
http://bennettandbennett.com/blog/2010/03/reptiles-revisited-lizards-dont-label.html
http://bennettandbennett.com/blog/2010/03/reptiles-revisited-lizards-dont-label.html
http://bennettandbennett.com/blog/2010/03/reptiles-revisited-lizards-dont-label.html
http://bennettandbennett.com/blog/2009/11/lizards-dont-laugh.html
http://bennettandbennett.com/blog/2009/11/lizards-dont-laugh.html
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Response	
  to	
  Allen,	
  Schwartz	
  and	
  Wyzga	
  

by	
  Sonia	
  Perez	
  Chaisson	
  	
  

Sonia	
  Perez	
  Chaisson	
  is	
  a	
  Los	
  Angeles	
  Plaintiffs	
  trial	
  attorney	
  who	
  is	
  often	
  called	
  at	
  the	
  last	
  minute	
  
to	
  co-­‐counsel	
  complex	
  civil	
  and	
  criminal	
  cases.	
  	
  She	
  also	
  facilitates	
  cutting	
  edge	
  workshops	
  for	
  
fellow	
  attorneys	
  and	
  is	
  a	
  2003	
  graduate	
  of	
  the	
  Trial	
  Lawyer's	
  College.

It’s	
  challenging	
  to	
  respond	
  to	
  an	
  article	
  when	
  the	
  article	
  misunderstands	
  Reptile	
  trial	
  advocacy	
  and	
  then	
  attacks	
  it	
  
on	
  the	
  basis	
  of	
  that	
  misunderstanding.	
  	
  	
  	
  The	
  article	
  blasts	
  the	
  Reptile	
  method	
  as	
  insulting	
  to	
  and	
  manipulative	
  of	
  	
  
jurors	
  for	
  being	
  fear-­‐based	
  and	
  disrespectful	
  of	
  jurors.	
  	
  	
  It	
  makes	
  me	
  wonder	
  how	
  familiar	
  the	
  article’s	
  authors	
  are	
  
with	
  it.	
  	
  Reptile	
  methods	
  	
  lead	
  with	
  justice	
  and	
  the	
  well-­‐being	
  of	
  the	
  community	
  –	
  the	
  two	
  founding	
  fundamentals	
  
of	
  western	
  law.	
  	
  	
  

Equally	
  perplexing	
  is	
  the	
  article’s	
  argument	
  that	
  the	
  pro	
  narrative	
  approach	
  is	
  an	
  alternative	
  to	
  Reptile.	
  	
  Even	
  the	
  
authors	
  are	
  conflicted	
  about	
  this;	
  they	
  say,	
  “We	
  recognize	
  that	
  narrative	
  is	
  a	
  neutral	
  technique	
  which	
  may	
  be	
  used	
  
in	
  service	
  to	
  the	
  Reptile.”	
  I	
  wholeheartedly	
  agree.	
  	
  	
  	
  The	
  narrative	
  method	
  is	
  one	
  of	
  the	
  many	
  time-­‐tested	
  tools	
  for	
  
good	
  advocacy	
  -­‐-­‐	
  and	
  works	
  well	
  with	
  the	
  Reptile	
  method	
  precisely	
  because	
  it	
  is	
  in	
  itself	
  a	
  Reptilian	
  technique!	
  	
  
The	
  article	
  is	
  off-­‐base	
  in	
  proposing	
  the	
  use	
  of	
  story	
  as	
  an	
  alternative	
  to	
  the	
  Reptile.	
  One	
  includes	
  the	
  other,	
  as	
  the	
  
Reptile’s	
  originators	
  clearly	
  and	
  repeatedly	
  teach.	
  	
  	
  

The	
  article	
  worries	
  that	
  Reptile	
  fans	
  may	
  say	
  
“Who	
  cares	
  about	
  the	
  anatomy	
  if	
  reptile	
  
techniques	
  work?”	
  	
  True;	
  that’s	
  what	
  we	
  say.	
  	
  
We	
  care	
  not	
  at	
  all	
  about	
  brain	
  anatomy	
  and	
  
solely	
  about	
  whether	
  the	
  Reptile	
  works.	
  	
  As	
  a	
  
trial	
  lawyer	
  whose	
  clients	
  depend	
  on	
  me	
  for	
  
justice	
  and	
  whose	
  livelihood	
  depends	
  on	
  
whether	
  or	
  not	
  I	
  obtain	
  justice	
  and	
  get	
  paid,	
  I	
  
care	
  more	
  about	
  whether	
  the	
  Reptile	
  works	
  
than	
  about	
  quibbles	
  over	
  labels	
  for	
  brain	
  
anatomy.	
  	
  Until	
  the	
  advent	
  of	
  the	
  Reptile	
  and	
  its	
  
related	
  methods	
  such	
  as	
  those	
  taught	
  at	
  TLC,	
  we	
  
have	
  all	
  seen	
  case	
  after	
  meritorious	
  case	
  
“defensed”	
  to	
  death	
  because	
  plaintiffs’	
  counsel,	
  

just	
  like	
  Atticus	
  Finch,	
  lacked	
  the	
  tools	
  to	
  reach	
  
unfairly	
  biased	
  jurors—a	
  skepticism	
  that	
  comes	
  into	
  civil	
  justice	
  today	
  from	
  years	
  of	
  dishonest	
  propaganda	
  by	
  the	
  
insurance	
  industry,	
  corporate	
  interests,	
  and	
  the	
  Karl	
  Roves	
  of	
  the	
  world.	
  	
  We	
  are	
  relieved	
  that	
  we	
  now	
  have	
  
something	
  as	
  powerful	
  and	
  honest	
  as	
  the	
  Reptile,	
  and	
  that	
  the	
  research	
  and	
  field	
  testing	
  of	
  it	
  continues.

Reptile	
  works.	
  	
  	
  Atticus	
  Finch,	
  despite	
  good	
  intentions,	
  lost.	
  	
  So	
  an	
  innocent	
  man	
  suffered.	
  	
  Had	
  Finch	
  known	
  
Reptilian	
  methods	
  he’d	
  probably	
  have	
  won—	
  and	
  for	
  all	
  the	
  right	
  reasons.	
  	
  The	
  results	
  of	
  Reptilian	
  advocacy—
when	
  deployed	
  by	
  trial	
  attorneys	
  mastering	
  it	
  and	
  not	
  merely	
  reading	
  about	
  it	
  and	
  its	
  complementary	
  methods	
  -­‐-­‐	
  
such	
  as	
  those	
  long	
  taught	
  at	
  the	
  Trial	
  Lawyers	
  College	
  -­‐-­‐	
  have	
  restored	
  sanity	
  to	
  an	
  arena	
  poisoned	
  by	
  decades	
  of	
  
bogus	
  tort	
  “reform	
  “	
  attacks.	
  	
  	
  

http://chaissonlaw.com
http://chaissonlaw.com
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It	
  is	
  disturbing	
  not	
  merely	
  that	
  the	
  article	
  exhibits	
  a	
  misunderstanding	
  of	
  Reptilian	
  advocacy,	
  but	
  that	
  the	
  article	
  
dismisses	
  it	
  with	
  little	
  regard	
  to	
  the	
  results	
  and	
  feedback	
  from	
  trial	
  attorneys	
  across	
  the	
  country	
  who	
  are	
  
reporting	
  its	
  frequent	
  and	
  unprecedentedly	
  successful	
  results.	
  	
  The	
  dirty	
  tactics,	
  and	
  the	
  power	
  and	
  resources	
  of	
  
insurance	
  company	
  giants	
  are	
  now	
  meeting	
  their	
  match.	
  	
  My	
  understanding	
  of	
  the	
  mission	
  of	
  	
  Reptile	
  advocacy	
  is	
  
to	
  return	
  justice	
  for	
  civil	
  plaintiffs	
  by	
  enlisting	
  the	
  Reptilian	
  forces	
  of	
  truth,	
  juror	
  empowerment,	
  and	
  positive	
  –	
  not	
  
negative	
  –	
  juror	
  motivation.	
  	
  	
  	
  The	
  Reptile	
  is	
  not	
  about	
  fear;	
  it	
  is	
  tort	
  “reform”	
  that	
  is	
  about	
  fear.	
  	
  	
  The	
  only	
  fear	
  in	
  
Reptilian	
  advocacy	
  resides	
  within	
  the	
  defense.	
  	
  Reptile	
  advocacy	
  and	
  its	
  complementary	
  methods	
  give	
  to	
  
individuals	
  hurt	
  by	
  negligence	
  and	
  to	
  jurors	
  a	
  voice	
  with	
  which	
  they	
  are	
  now,	
  finally,	
  consistently	
  able	
  to	
  speak	
  
truth	
  to	
  power.	
  	
  	
  

Response	
  to	
  Allen,	
  Schwartz	
  and	
  Wyzga

by	
  Max	
  Kennerly

Maxwell	
  S.	
  Kennerly	
  is	
  a	
  litigation	
  and	
  trial	
  lawyer	
  at	
  The	
  Beasley	
  Firm	
  in	
  Philadelphia,	
  Pennsylvania.	
  
He	
  represents	
  individual	
  plaintiffs	
  in	
  personal	
  injury	
  and	
  malpractice	
  cases,	
  and	
  represents	
  
businesses	
  in	
  breach	
  of	
  contract	
  and	
  fraud	
  cases.

	
  
Maybe	
  Atticus	
  Finch	
  wouldn't	
  approve	
  of	
  the	
  "reptile"	
  methodology,	
  but	
  let's	
  not	
  forget:	
  he	
  lost	
  his	
  case.	
  Justice	
  
was	
  not	
  done	
  for	
  Tom	
  Robinson.
	
  
Allen,	
  Schwartz	
  and	
  Wyzga	
  reference	
  Atticus	
  Finch	
  not	
  once	
  but	
  twice,	
  for	
  good	
  reason:	
  his	
  ghost	
  haunts	
  trial	
  
lawyers,	
  civil	
  and	
  criminal.	
  Whenever	
  we	
  grow	
  weak	
  or	
  greedy,	
  Atticus	
  is	
  there,	
  staring	
  at	
  us,	
  understanding	
  but	
  
disappointed.	
  He	
  is	
  the	
  archetype	
  of	
  the	
  great	
  lawyer,	
  ethical	
  and	
  empathetic,	
  with	
  an	
  unwavering	
  devotion	
  to	
  
duty.
	
  
But	
  let	
  us	
  not	
  forget	
  the	
  meaning	
  of	
  Atticus'	
  story.	
  Atticus	
  not	
  only	
  established	
  reasonable	
  doubt	
  that	
  Tom	
  
Robinson	
  was	
  guilty,	
  but	
  affirmatively	
  proved	
  that	
  Robinson's	
  accusers	
  were	
  liars.	
  The	
  jury	
  cared	
  not	
  one	
  bit;	
  
instead,	
  driven	
  by	
  bigotry	
  —	
  a	
  product	
  of	
  the	
  so-­‐called	
  "reptile	
  brain"	
  —	
  they	
  convicted	
  him	
  nonetheless.	
  As	
  
compelling	
  a	
  role	
  model	
  as	
  Atticus	
  is,	
  if	
  we	
  are	
  to	
  accept	
  that	
  he	
  limited	
  himself	
  in	
  his	
  means	
  of	
  advocacy,	
  then	
  he	
  
is	
  also	
  a	
  cautionary	
  tale	
  about	
  the	
  downside	
  of	
  imposing	
  such	
  limits	
  on	
  ourselves.
	
  
Allen,	
  Schwartz	
  and	
  Wyzga	
  also	
  reference	
  the	
  criminal	
  manslaughter	
  trial	
  of	
  the	
  owners	
  of	
  the	
  Triangle	
  Shirtwaist	
  
Factory,	
  a	
  case	
  which,	
  too,	
  presents	
  a	
  cautionary	
  tale	
  for	
  trial	
  lawyers.	
  There,	
  two	
  of	
  the	
  most	
  reviled	
  men	
  in	
  New	
  
York	
  City,	
  on	
  trial	
  for	
  causing	
  a	
  calamity	
  so	
  horrible	
  the	
  screams	
  of	
  its	
  victims	
  still	
  reverberate	
  ninety-­‐nine	
  years	
  
later,	
  were	
  acquitted	
  in	
  less	
  than	
  two	
  hours	
  of	
  jury	
  deliberation.
	
  
The	
  reasons	
  for	
  the	
  acquittal	
  are	
  many,	
  but	
  chief	
  among	
  them	
  was	
  the	
  testimony	
  of	
  Kate	
  Alterman,	
  one	
  of	
  the	
  
workers	
  on	
  the	
  ninth	
  floor.	
  With	
  minimal	
  prompting	
  by	
  prosecutor	
  Charles	
  Bostwick,	
  Alterman	
  gave	
  a	
  harrowing	
  
and	
  uninterrupted	
  account	
  of	
  the	
  fire,	
  of	
  hiding	
  in	
  the	
  toilet,	
  of	
  watching	
  the	
  manager's	
  brother	
  trying	
  and	
  failing	
  
to	
  open	
  the	
  Washington	
  Street	
  side	
  elevator	
  door	
  before	
  "throwing	
  around	
  like	
  a	
  wildcat"	
  at	
  a	
  window	
  from	
  
which	
  he	
  wanted,	
  but	
  was	
  too	
  afraid,	
  to	
  jump,	
  of	
  watching	
  the	
  ends	
  of	
  her	
  friend	
  Margaret's	
  hair	
  began	
  to	
  burn,	
  
of	
  covering	
  her	
  face	
  in	
  dresses	
  not	
  yet	
  burned,	
  of	
  another	
  lady	
  holding	
  Alterman	
  back	
  in	
  a	
  panic,	
  and	
  of	
  running	
  
through	
  a	
  door	
  that	
  "was	
  a	
  red	
  curtain	
  of	
  fire"	
  before	
  escaping	
  to	
  the	
  roof.

mailto:max.kennerly@beasleyfirm.com?subject=
mailto:max.kennerly@beasleyfirm.com?subject=
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Defense	
  counsel	
  Max	
  Steuer	
  ignored	
  half	
  of	
  Irving	
  Young's	
  Ten	
  
Commandments	
  of	
  Cross-­‐examination	
  —	
  "be	
  brief,"	
  "use	
  only	
  leading	
  
questions,"	
  "avoid	
  repetition,"	
  "disallow	
  witness	
  explanation,"	
  and	
  "limit	
  
questioning"	
  —	
  and	
  asked,	
  "now	
  tell	
  us	
  what	
  you	
  did	
  when	
  you	
  heard	
  
the	
  cry	
  of	
  fire."	
  Alterman	
  complied,	
  in	
  virtually	
  the	
  same	
  words	
  she	
  had	
  
used	
  before.	
  Steuer	
  asked	
  her	
  to	
  describe	
  it	
  again,	
  which	
  she	
  did,	
  in	
  
virtually	
  the	
  same	
  words	
  she	
  had	
  used	
  before.
	
  
She	
  had	
  been	
  coached.	
  The	
  jury	
  could	
  not	
  forgive	
  the	
  prosecution's	
  
manipulation.	
  As	
  Allen,	
  Schwartz	
  and	
  Wyzga	
  correctly	
  note,	
  "it's	
  a	
  rare	
  
case	
  that	
  can	
  be	
  won	
  if	
  a	
  jury	
  has	
  been	
  treated	
  without	
  respect."
	
  
I	
  bought	
  a	
  copy	
  of	
  Reptile	
  by	
  David	
  Ball	
  and	
  Don	
  Keenan	
  on	
  the	
  strength	
  
of	
  Ball's	
  prior	
  work,	
  Damages,	
  a	
  level-­‐headed	
  and	
  comprehensive	
  text	
  
that	
  should	
  be	
  read	
  by	
  every	
  civil	
  trial	
  lawyer.	
  Allen,	
  Schwartz	
  and	
  
Wyzga	
  tell	
  plaintiff's	
  lawyers	
  to	
  ask	
  themselves,	
  "apart	
  from	
  my	
  client's	
  
injury,	
  what	
  is	
  this	
  story	
  really	
  about?"	
  Reptile	
  provides	
  an	
  answer:	
  at	
  
trial,	
  a	
  plaintiff's	
  lawyer's	
  "primary	
  goal"	
  is	
  "to	
  show	
  the	
  immediate	
  
danger	
  of	
  the	
  kind	
  of	
  thing	
  the	
  defendant	
  did	
  —	
  and	
  how	
  fair	
  
compensation	
  can	
  diminish	
  that	
  danger	
  within	
  the	
  community."

	
  
Simple	
  enough,	
  and	
  not	
  particularly	
  novel.	
  Consider	
  how	
  Charles	
  Bostwick	
  closed	
  his	
  criminal	
  prosecution:	
  "Safety	
  
and	
  all	
  was	
  on	
  the	
  other	
  side	
  for	
  her	
  and	
  the	
  others,	
  and	
  this	
  safety	
  was	
  kept	
  from	
  [Margaret].	
  	
  Why?	
  	
  To	
  prevent	
  
these	
  defendants,	
  who	
  had	
  five	
  hundred	
  people	
  under	
  their	
  keeping—their	
  lives—from	
  the	
  paltry	
  expense	
  of	
  a	
  
watchman."	
  He	
  need	
  only	
  have	
  been	
  in	
  a	
  civil	
  trial	
  and	
  have	
  added	
  a	
  line	
  about	
  compensation	
  to	
  have	
  adhered	
  to	
  
the	
  Reptile	
  method,	
  nearly	
  a	
  century	
  before	
  it	
  had	
  that	
  moniker.	
  (One	
  might	
  say	
  he	
  lost	
  his	
  case	
  by	
  being	
  too	
  
'reptilian.')
	
  
I	
  still	
  do	
  not	
  understand	
  why	
  Ball	
  and	
  Keenan	
  made	
  themselves	
  a	
  target	
  with	
  such	
  a	
  provocative	
  title	
  or	
  why	
  they	
  
made	
  the	
  supposed	
  inner	
  monologue	
  of	
  the	
  reptile	
  one	
  of	
  the	
  recurring	
  themes	
  of	
  their	
  book.	
  The	
  advice	
  given	
  in	
  
book	
  —	
  primarily	
  straightforward	
  ways	
  to	
  keep	
  a	
  case	
  focused	
  on	
  "the	
  immediate	
  danger	
  of	
  the	
  kind	
  of	
  thing	
  the	
  
defendant	
  did"	
  —	
  would	
  have	
  been	
  just	
  as	
  useful,	
  and	
  a	
  lot	
  less	
  controversial,	
  without	
  the	
  pop	
  science	
  "reptile	
  
brain"	
  references.	
  Indeed,	
  I	
  doubt	
  that	
  Ball	
  and	
  Keenan	
  would	
  quarrel	
  with	
  Allen,	
  Schwartz	
  and	
  Wyzga's	
  
conclusion	
  that	
  "advocacy	
  is	
  as	
  much	
  art	
  as	
  science."	
  Apart	
  from	
  the	
  "reptile"	
  hook,	
  Ball	
  and	
  Keenan	
  thankfully	
  
spend	
  little	
  time	
  attempting	
  to	
  ground	
  their	
  advice	
  in	
  science.	
  It's	
  art,	
  pure	
  and	
  simple.
	
  
In	
  the	
  field	
  of	
  advocacy,	
  little	
  has	
  changed	
  since	
  the	
  publication	
  of	
  Artistole's	
  Rhetoric	
  two	
  and	
  a	
  half	
  millenia	
  ago.	
  
"There	
  are,	
  then,	
  these	
  three	
  means	
  of	
  effecting	
  persuasion.	
  The	
  man	
  who	
  is	
  to	
  be	
  in	
  command	
  of	
  them	
  must,	
  it	
  is	
  
clear,	
  be	
  able	
  (1)	
  to	
  reason	
  logically,	
  (2)	
  to	
  understand	
  human	
  character	
  and	
  goodness	
  in	
  their	
  various	
  forms,	
  and	
  
(3)	
  to	
  understand	
  the	
  emotions-­‐that	
  is,	
  to	
  name	
  them	
  and	
  describe	
  them,	
  to	
  know	
  their	
  causes	
  and	
  the	
  way	
  in	
  
which	
  they	
  are	
  excited."	
  Whatever	
  label	
  we	
  give	
  our	
  particular	
  means	
  of	
  exciting	
  the	
  emotions	
  —	
  such	
  as	
  Ball	
  and	
  
Keenan's	
  "reptile"	
  or	
  Allen,	
  Schwartz	
  and	
  Wyzga's	
  "moral	
  sense"	
  —	
  we	
  must	
  be	
  careful	
  not	
  to	
  miss	
  the	
  forest	
  for	
  
the	
  trees.
	
  
Advocacy	
  is	
  an	
  art	
  driven	
  by	
  language	
  and	
  emotion,	
  not	
  a	
  science	
  driven	
  by	
  data	
  and	
  testable	
  hypotheses.	
  
Although	
  it	
  is	
  always	
  folly	
  to	
  attempt	
  to	
  manipulate	
  a	
  jury,	
  advocates	
  must	
  remain	
  open	
  to	
  all	
  of	
  the	
  rhetorical	
  
tools	
  available	
  to	
  them,	
  and	
  must	
  adapt	
  to	
  the	
  case	
  at	
  hand,	
  sometimes	
  by	
  focusing	
  on	
  "the	
  immediate	
  danger	
  of	
  
the	
  kind	
  of	
  thing	
  the	
  defendant	
  did,"	
  sometimes	
  by	
  crafting	
  a	
  "persuasive	
  narrative"	
  through	
  "attention	
  
choreography,"	
  and	
  sometimes	
  by	
  mixing	
  those	
  approaches.	
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As	
  Atticus	
  Finch	
  said,	
  "The	
  one	
  place	
  where	
  a	
  man	
  ought	
  to	
  get	
  a	
  square	
  deal	
  is	
  in	
  a	
  courtroom,	
  be	
  he	
  any	
  color	
  of	
  
the	
  rainbow,	
  but	
  people	
  have	
  a	
  way	
  of	
  carrying	
  their	
  resentments	
  right	
  into	
  a	
  jury	
  box."	
  Courage,	
  he	
  said,	
  is	
  
"when	
  you	
  know	
  you're	
  licked	
  before	
  you	
  begin	
  but	
  you	
  begin	
  anyway	
  and	
  you	
  see	
  it	
  through	
  no	
  matter	
  what,"	
  
and	
  he	
  saw	
  Tom	
  Robinson's	
  case	
  through	
  by	
  trying	
  to	
  focus	
  the	
  jury	
  on	
  "the	
  immediate	
  danger"	
  of	
  his	
  accuser's	
  
perjury	
  and	
  of	
  convicting	
  an	
  innocent	
  man.
	
  
Maybe	
  Atticus	
  was	
  a	
  "reptile"	
  after	
  all.
	
  

Response	
  to	
  Allen,	
  Schwartz	
  and	
  Wyzga

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  by	
  Randi	
  McGinn	
  

Randi	
  McGinn	
  is	
  a	
  verbal	
  alchemist	
  who	
  takes	
  client’s	
  life	
  stories	
  and,	
  if	
  she	
  tells	
  them	
  truly	
  and	
  
well,	
  turns	
  them	
  into	
  justice.	
  	
  	
  She	
  is	
  the	
  senior	
  partner	
  in	
  a	
  five	
  woman,	
  one	
  man	
  law	
  firm	
  in	
  
Albuquerque,	
  New	
  Mexico.	
  	
  

	
   The	
  world	
  of	
  trial	
  practice	
  is	
  not	
  a	
  choice	
  between	
  “Reptile-­‐lawyers”	
  and	
  “Narrative	
  lawyers.”	
  	
  Good	
  trial	
  
lawyers	
  should	
  learn	
  all	
  they	
  can	
  about	
  both	
  approaches	
  and	
  use	
  the	
  colors	
  from	
  each	
  of	
  the	
  two	
  crayon	
  boxes	
  
appropriate	
  to	
  the	
  individual	
  case	
  facts.	
  	
  	
  Rather	
  than	
  be	
  fearful	
  of	
  the	
  “new”	
  ideas	
  in	
  the	
  research	
  on	
  how	
  
unconscious	
  primitive	
  emotions	
  drive	
  a	
  juror’s	
  decision-­‐making,	
  lawyers	
  can	
  incorporate	
  that	
  knowledge	
  into	
  their	
  
narrative	
  approach	
  to	
  telling	
  the	
  story	
  of	
  the	
  case.	
  

	
   	
  	
  The	
  research	
  on	
  decision-­‐making	
  does	
  not	
  espouse	
  simply	
  
punching	
  the	
  “fear”	
  button.	
  	
  	
  	
  Such	
  an	
  elementary	
  approach	
  to	
  a	
  complex	
  
subject	
  is	
  like	
  shaking	
  up	
  a	
  carbonated	
  soda	
  bottle	
  and	
  hoping	
  it	
  will	
  only	
  
spew	
  on	
  your	
  opponent,	
  rather	
  than	
  drenching	
  you	
  both.	
  	
  	
  Fearful	
  people	
  
do	
  not	
  always	
  make	
  rational	
  decisions	
  and,	
  instead	
  of	
  going	
  where	
  you	
  
want	
  to	
  direct	
  them,	
  sometimes	
  do	
  a	
  lemming	
  run	
  over	
  a	
  cliff	
  or	
  reject	
  the	
  
political	
  party	
  that	
  got	
  them	
  so	
  worked	
  up	
  and	
  create	
  a	
  Tea	
  Party.	
  	
  	
  	
  

	
   The	
  better	
  decision-­‐making	
  approach	
  is	
  to	
  appeal	
  to	
  our	
  sense	
  of	
  
survival	
  –	
  both	
  as	
  individuals	
  and	
  as	
  a	
  community.	
  	
  	
  	
  	
  This	
  means	
  creating	
  a	
  
narrative	
  in	
  which	
  the	
  juror	
  can	
  imagine	
  that	
  they	
  or	
  their	
  family	
  members	
  
might	
  be	
  in	
  the	
  same	
  “zone	
  of	
  danger”	
  	
  which	
  caused	
  harm	
  to	
  the	
  injured	
  
person	
  -­‐-­‐	
  	
  a	
  narrative	
  story	
  which	
  ends	
  with	
  the	
  juror	
  as	
  a	
  hero	
  or	
  shero,	
  
making	
  themselves	
  and	
  their	
  community	
  safer.	
  

	
   One	
  need	
  not	
  choose	
  between	
  these	
  two	
  approaches.	
  	
  	
  The	
  best	
  story	
  for	
  a	
  juror	
  is	
  always	
  the	
  one	
  which	
  
quickly	
  becomes	
  about	
  themselves.	
  	
  	
  

	
   	
  	
  

http://www.mcginnlaw.com/albuquerque-attorney-attorneys/albuquerque-attorney-mcginn.html
http://www.mcginnlaw.com/albuquerque-attorney-attorneys/albuquerque-attorney-mcginn.html
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Allen,	
  Schwartz	
  and	
  Wyzga	
  reply	
  to	
  the	
  trial	
  attorneys
	
  
	
   Recently,	
  one	
  of	
  us	
  took	
  a	
  road	
  trip	
  north	
  on	
  the	
  5	
  freeway	
  to	
  Half	
  Moon	
  Bay,	
  California.	
  	
  The	
  5	
  Freeway	
  
passes	
  through	
  some	
  of	
  California’s	
  prime	
  growing	
  fields.	
  	
  Here	
  is	
  where	
  you	
  will	
  see	
  the	
  California	
  Aqueduct	
  
running	
  along	
  in	
  its	
  concrete	
  cradle.	
  	
  

	
   Some	
  of	
  the	
  fields	
  bordering	
  the	
  5	
  Freeway	
  were	
  lush	
  and	
  green;	
  others	
  were	
  dry	
  and	
  dusty.	
  	
  Every	
  few	
  
miles	
  a	
  sign	
  was	
  pegged	
  into	
  the	
  ground.	
  	
  The	
  signs	
  read	
  the	
  same:	
  “Congress	
  Created	
  Dust	
  Bowl.”	
  Could	
  it	
  be?	
  	
  
Did	
  Congress	
  create	
  these	
  acres	
  of	
  dirt?	
  	
  Perhaps	
  it	
  was	
  environmentalists?	
  	
  Or	
  politicians?	
  	
  Or	
  even	
  subsidized	
  
farmers?	
  	
  There	
  was	
  no	
  way	
  to	
  know.	
  	
  Driving	
  past	
  those	
  signs	
  was	
  a	
  single	
  story:	
  “Congress	
  Created	
  Dust	
  Bowl.”

	
   Narrative	
  is	
  the	
  way	
  we	
  relate	
  to	
  each	
  other.	
  	
  When	
  we	
  are	
  our	
  best	
  selves	
  narrative	
  is	
  used	
  to	
  help	
  us	
  see	
  
each	
  other	
  more	
  clearly,	
  bridge	
  the	
  divides	
  and,	
  most	
  importantly,	
  begin	
  to	
  solve	
  our	
  problems	
  while	
  fearing	
  one	
  
another	
  less.	
  

	
   And	
  yet,	
  narrative	
  can	
  be	
  used	
  as	
  the	
  big	
  lie.	
  	
  This	
  is	
  the	
  danger	
  of	
  the	
  single	
  story.	
  	
  Single	
  story	
  narrative	
  is	
  
the	
  same	
  as	
  the	
  big	
  lie	
  when	
  it	
  is	
  a	
  narrative	
  based	
  on	
  fear,	
  manipulation	
  and	
  limited	
  vision.	
  	
  Hitler	
  was	
  a	
  masterful	
  
storyteller.	
  	
  His	
  single	
  story	
  was	
  the	
  rise	
  of	
  the	
  (useful)	
  Aryan	
  race	
  through	
  execution	
  of	
  the	
  (useless)	
  Jews.	
  

	
   Our	
  lives,	
  our	
  cultures,	
  are	
  composed	
  of	
  many	
  overlapping	
  stories.	
  And	
  the	
  danger	
  is	
  that	
  if	
  we	
  hear	
  only	
  a	
  
single	
  story	
  about	
  another	
  person	
  or	
  entity,	
  we	
  risk	
  a	
  critical	
  misunderstanding.	
  	
  The	
  single	
  story	
  robs	
  people	
  of	
  
their	
  dignity	
  because	
  it	
  assumes	
  only	
  one	
  approach.	
  	
  The	
  single	
  story	
  is	
  not	
  untrue	
  so	
  much	
  as	
  it	
  is	
  incomplete.	
  	
  A	
  
single	
  story	
  is	
  unworthy	
  of	
  belief	
  and	
  untrustworthy	
  because	
  it	
  is	
  incomplete.	
  	
  	
  
	
  
	
   Likewise,	
  when	
  we	
  demand	
  people	
  to	
  follow	
  us	
  we	
  disallow	
  the	
  opportunity	
  for	
  thinking	
  men	
  and	
  women	
  
to	
  participate	
  in	
  problem	
  solving.	
  	
  By	
  making	
  demands	
  on	
  jurors	
  to	
  behave	
  in	
  a	
  certain	
  way	
  we	
  treat	
  them	
  as	
  if	
  
their	
  passions,	
  their	
  drives,	
  their	
  needs	
  can	
  be	
  manipulated.	
  Conversely,	
  when	
  we	
  invite	
  jurors	
  to	
  collaborate	
  with	
  
us	
  in	
  coming	
  to	
  a	
  resolution,	
  we	
  become	
  partners.

	
   It	
  is	
  this	
  very	
  notion	
  of	
  entering	
  into	
  a	
  collaborative	
  relationship	
  with	
  the	
  jury	
  that	
  drives	
  us	
  to	
  recommend	
  
viewing	
  jurors	
  as	
  allies	
  not	
  enemies.	
  	
  We	
  invite	
  lawyers	
  to	
  be	
  willing	
  to	
  look	
  at	
  the	
  jury	
  of	
  peers	
  as	
  thinking	
  
thoughtful	
  people	
  who	
  desire	
  to	
  collaborate	
  to	
  a	
  verdict	
  in	
  a	
  community	
  of	
  truth.

	
   One	
  reviewer	
  commented	
  that	
  narrative	
  works	
  when	
  it	
  embraces	
  the	
  story	
  of	
  the	
  community.	
  	
  We	
  agree.	
  
And	
  the	
  story	
  of	
  a	
  community	
  can	
  be	
  based	
  on	
  shared	
  common	
  views	
  that	
  are	
  courageous,	
  collective,	
  and	
  
creative.	
  When	
  we	
  fully	
  integrate	
  a	
  heartfelt	
  story	
  artfully	
  told	
  with	
  the	
  power	
  of	
  thoughtful	
  advocacy,	
  civility,	
  and	
  
respect	
  for	
  the	
  process	
  of	
  litigation	
  we	
  have	
  not	
  weakened	
  ourselves.	
  	
  Rather,	
  we	
  have	
  earned	
  the	
  right	
  to	
  speak	
  
for	
  those	
  who	
  cannot	
  speak	
  for	
  themselves.	
  

	
   And	
  	
  that	
  was	
  the	
  point	
  of	
  the	
  Triangle	
  Shirtwaist	
  Fire	
  story:	
  to	
  demonstrate	
  that	
  despite	
  the	
  outcome	
  the	
  
people	
  of	
  the	
  community	
  were	
  responsible	
  for	
  the	
  Golden	
  Age	
  of	
  reform	
  in	
  the	
  New	
  York	
  sweat	
  shops.	
  	
  The	
  
people	
  of	
  the	
  community	
  saw	
  the	
  lie	
  of	
  the	
  single	
  story	
  that	
  immigrants,	
  especially	
  immigrant	
  girls	
  and	
  women	
  
are	
  as	
  fungible	
  as	
  beans	
  in	
  a	
  jar,	
  as	
  disposable	
  as	
  cold	
  ashes	
  from	
  yesterday’s	
  fire.	
  
	
  
	
   Another	
  reviewer	
  claimed	
  that	
  while	
  a	
  narrative	
  is	
  nice,	
  we	
  need	
  the	
  ugliness	
  of	
  fear	
  as	
  the	
  rationale	
  to	
  
win.	
  	
  This	
  same	
  reviewer	
  decried	
  using	
  Atticus	
  Finch	
  as	
  the	
  model	
  because	
  “the	
  only	
  time	
  we	
  met	
  him	
  	
  -­‐	
  he	
  lost.”	
  	
  
Here’s	
  a	
  question:	
  what	
  Negro	
  man	
  living	
  in	
  Alabama	
  in	
  the	
  Deep	
  South	
  in	
  1933	
  accused	
  of	
  raping	
  a	
  white	
  woman	
  
would	
  have	
  stood	
  a	
  chance	
  at	
  winning?	
  	
  The	
  beauty	
  of	
  this	
  fictional	
  story	
  which	
  has	
  continued	
  to	
  haunt	
  us	
  all	
  
these	
  years	
  is	
  that	
  a	
  white	
  man	
  stood	
  up	
  to	
  defend	
  Tom	
  Robinson	
  against	
  	
  all	
  odds.	
  	
  Atticus	
  risked	
  it	
  all.	
  	
  The	
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miracle	
  is	
  that	
  a	
  trial	
  took	
  place	
  before	
  Robinson	
  was	
  lynched.	
  	
  One	
  reason	
  being	
  that	
  Atticus	
  sat	
  up	
  the	
  night	
  
outside	
  the	
  jail	
  under	
  the	
  light	
  of	
  a	
  street	
  lamp	
  to	
  keep	
  that	
  mob	
  at	
  bay.

	
   Moreover,	
  it	
  is	
  blatantly	
  absurd	
  to	
  state,	
  as	
  one	
  reviewer	
  did,	
  that	
  “had	
  Atticus	
  known	
  Reptilian	
  methods	
  he	
  
probably	
  would	
  have	
  won.”	
  	
  Really?	
  	
  In	
  1933?	
  	
  In	
  Alabama?	
  	
  Where	
  a	
  Negro	
  man	
  in	
  the	
  Deep	
  South	
  was	
  called	
  ‘boy’?	
  	
  
And	
  the	
  court	
  of	
  justice	
  was	
  carried	
  out	
  by	
  men	
  wearing	
  hoods	
  in	
  the	
  nighttime?	
  	
  The	
  Dream	
  Team	
  of	
  King	
  
Solomon,	
  Thurgood	
  Marshall,	
  and	
  Justice	
  John	
  Paul	
  Stevens	
  could	
  not	
  have	
  rescued	
  Robinson	
  in	
  a	
  court	
  of	
  law.

	
   We	
  find	
  it	
  sad	
  and	
  disheartening	
  that	
  several	
  of	
  the	
  reviewers	
  did	
  fault	
  Atticus	
  for	
  not	
  winning.	
  	
  How	
  about	
  
recalling	
  what	
  he	
  did	
  do,	
  what	
  he	
  did	
  accomplish,	
  and	
  why	
  his	
  children	
  were	
  told	
  to	
  stand	
  as	
  he	
  passed	
  by.	
  	
  That	
  is	
  
the	
  kind	
  of	
  lawyer	
  we	
  are	
  looking	
  for.	
  	
  The	
  one	
  who	
  will	
  be	
  thoughtful	
  toward	
  the	
  Reptile	
  theory	
  and	
  consider	
  
what	
  it	
  means	
  to	
  tell	
  something	
  other	
  than	
  the	
  single	
  story	
  of	
  fear.

	
   One	
  may	
  claim	
  that	
  the	
  Reptile	
  has	
  a	
  point	
  to	
  make.	
  	
  Let’s	
  keep	
  it	
  in	
  perspective:	
  its	
  claim	
  is	
  fear-­‐based	
  
narrative.	
  	
  Its	
  claim	
  is	
  the	
  single	
  story.	
  	
  Its	
  claim	
  is	
  that	
  when	
  lawyers	
  regard	
  their	
  clients,	
  their	
  juries,	
  their	
  
opponents	
  as	
  air-­‐breathing,	
  cold-­‐blooded,	
  egg-­‐laying,	
  scaled	
  animals	
  -­‐	
  who	
  by	
  the	
  way	
  do	
  not	
  experience	
  fear	
  -­‐	
  
then	
  somehow	
  that	
  combination	
  will	
  make	
  these	
  lawyers	
  better	
  than	
  the	
  legions	
  of	
  tort-­‐reformers	
  who	
  have	
  
attacked	
  them.

	
   The	
  writers	
  of	
  the	
  article	
  paid	
  their	
  money	
  for	
  the	
  book	
  and	
  then	
  read	
  it.	
  	
  It	
  is	
  an	
  unfair	
  assumption	
  to	
  
“wonder	
  how	
  familiar	
  the	
  authors	
  are	
  with	
  the	
  theory”	
  just	
  because	
  we	
  do	
  not	
  agree	
  with	
  the	
  theory.	
  	
  This	
  is	
  not	
  
to	
  say	
  that	
  there	
  are	
  not	
  a	
  few	
  gems	
  of	
  wisdom	
  buried	
  in	
  the	
  book.	
  	
  But	
  they	
  lie	
  dormant	
  under	
  the	
  mud	
  of	
  the	
  
overall	
  approach	
  -­‐	
  the	
  danger	
  of	
  the	
  single	
  story.	
  

	
   Moreover,	
  this	
  same	
  reviewer	
  proudly	
  assets,	
  “The	
  article	
  worries	
  that	
  Reptile	
  fans	
  may	
  say	
  ‘Who	
  cares	
  
about	
  the	
  anatomy	
  if	
  reptile	
  techniques	
  work?’	
  	
  True;	
  that’s	
  what	
  we	
  say.	
  We	
  care	
  not	
  at	
  all	
  about	
  brain	
  anatomy	
  
and	
  solely	
  about	
  whether	
  the	
  Reptile	
  works.”	
  	
  To	
  that	
  we	
  must	
  reply	
  that	
  if	
  lawyers	
  do	
  not	
  care	
  about	
  the	
  science	
  
of	
  the	
  theory,	
  they	
  do	
  not	
  care	
  about	
  the	
  facts	
  and	
  if	
  they	
  do	
  not	
  care	
  about	
  the	
  facts	
  they	
  have	
  undermined	
  their	
  
own	
  legal	
  credibility.	
  	
  

	
   There	
  are	
  claims	
  that	
  Reptile	
  theory	
  works.	
  	
  But	
  who	
  would	
  introduce	
  that?	
  	
  And	
  where	
  is	
  the	
  evidence?	
  
Who	
  has	
  personal	
  knowledge	
  that	
  leading	
  with	
  fear	
  is	
  what	
  sold	
  the	
  bill	
  of	
  goods	
  to	
  the	
  jury?	
  	
  	
  There	
  is	
  no	
  study	
  
that	
  says,	
  as	
  one	
  reviewer	
  pointed	
  out,	
  “It	
  works.”	
  	
  What	
  works?	
  	
  And	
  how	
  do	
  we	
  know?	
  Short	
  of	
  anecdotal	
  
reports	
  there	
  is	
  no	
  proof.	
  

	
   When	
  a	
  lawyer	
  is	
  fully	
  integrated	
  into	
  his	
  client’s	
  story,	
  he	
  brings	
  together	
  knowledge	
  and	
  heart.	
  	
  He	
  takes	
  
experience	
  and	
  information	
  into	
  the	
  court	
  battle	
  to	
  seek	
  the	
  justice	
  his	
  client	
  lays	
  claim	
  to.	
  	
  Because	
  both	
  sides	
  
claim	
  justice.	
  	
  And	
  when	
  it	
  comes	
  right	
  down	
  to	
  it	
  justice	
  is	
  just	
  us	
  creating	
  a	
  narrative	
  that	
  embraces	
  a	
  community,	
  
that	
  calls	
  people	
  together	
  to	
  figure	
  out	
  a	
  problem,	
  and	
  to	
  help	
  with	
  redress.

	
   The	
  Reptile	
  theory	
  masquerades	
  as	
  the	
  furtherance	
  of	
  good.	
  We	
  object.	
  	
  To	
  lead	
  with	
  fear	
  returns	
  us	
  
dangerously	
  close	
  to	
  the	
  danger	
  of	
  the	
  single	
  story:	
  that	
  unless	
  you	
  are	
  afraid,	
  very	
  afraid,	
  and	
  act	
  on	
  your	
  fear,	
  life	
  
as	
  you	
  know	
  it	
  will	
  disappear	
  and	
  you	
  and	
  your	
  loved	
  ones	
  along	
  with	
  it.	
  	
  Enough	
  of	
  fear	
  -­‐	
  we	
  are	
  calling	
  for	
  good	
  
and	
  thoughtful	
  men	
  and	
  women	
  who	
  question	
  the	
  integrity	
  of	
  such	
  an	
  outmoded	
  approach.

Citation	
  for	
  this	
  article:	
  The	
  Jury	
  Expert,	
  2010,	
  22(3),	
  1-­‐16.
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Editor’s	
  Note	
  

Welcome	
  to	
  the	
  May	
  2010	
  issue	
  of	
  The	
  Jury	
  Expert!	
  It’s	
  spring	
  (although	
  in	
  Texas	
  it	
  definitely	
  feels	
  like	
  
summer)!	
  	
  This	
  issue	
  we	
  have	
  reptiles	
  in	
  the	
  courtroom	
  (and	
  in	
  a	
  departure	
  from	
  tradition,	
  we	
  have	
  four	
  trial	
  
lawyers	
  responding	
  to	
  the	
  article	
  rather	
  than	
  trial	
  consultants);	
  a	
  Batson	
  update;	
  a	
  piece	
  on	
  juror	
  intimidation	
  
inside	
  the	
  jury	
  deliberation	
  room;	
  an	
  article	
  from	
  two	
  journalists	
  on	
  pre-­‐trial	
  publicity	
  and	
  what	
  defense	
  
advocates	
  can	
  learn	
  from	
  the	
  Duke	
  lacrosse	
  case	
  (with	
  responses	
  from	
  three	
  trial	
  consultants);	
  a	
  piece	
  using	
  
sense-­‐making	
  theory	
  to	
  discuss	
  how	
  Supreme	
  Court	
  Justices	
  behave	
  like	
  jurors;	
  that	
  age-­‐old	
  question	
  of	
  
whether	
  size	
  matters	
  when	
  it	
  comes	
  to	
  juries;	
  an	
  essay	
  on	
  persuasive	
  communication	
  and	
  attorney	
  likability;	
  
and	
  finally-­‐-­‐a	
  trip	
  across	
  the	
  country	
  (and,	
  kind	
  of,	
  through	
  time)	
  as	
  consultants	
  tell	
  stories	
  about	
  rural	
  
courthouses	
  time	
  forgot	
  (and	
  stories	
  about	
  a	
  few	
  other	
  things	
  too).

Of	
  course,	
  we	
  also	
  have	
  a	
  couple	
  of	
  Favorite	
  Things	
  and	
  want	
  to	
  remind	
  you	
  about	
  the	
  upcoming	
  ASTC	
  
conference	
  in	
  beautiful	
  Minneapolis,	
  Minnesota.	
  The	
  theme	
  this	
  year	
  is	
  ‘Perfecting	
  Your	
  Game’	
  and	
  it’s	
  always	
  
a	
  good	
  time	
  for	
  that.	
  

This	
  is	
  the	
  first	
  issue	
  in	
  which	
  we	
  have	
  benefitted	
  from	
  visual	
  graphics	
  experts	
  in	
  pulling	
  together	
  the	
  issue.	
  
Special	
  thanks	
  to	
  Jason	
  Barnes	
  (Barnes	
  &	
  Roberts),	
  Ted	
  Brooks	
  (Litigation-­‐Tech)	
  and	
  Nate	
  Hatch	
  (Resonant	
  
Legal	
  Media).	
  Click	
  anywhere	
  in	
  this	
  issue	
  of	
  The	
  Jury	
  Expert	
  for	
  challenging,	
  educative	
  and	
  fun	
  reading	
  for	
  
Spring	
  2010.	
  	
  You’ll	
  see	
  us	
  again	
  in	
  July	
  and	
  24/7	
  on-­‐line.	
  Read	
  us.	
  Tell	
  your	
  friends	
  and	
  colleagues.	
  

Rita	
  R.	
  Handrich,	
  Ph.D.,	
  Editor	
  

On	
  Twitter:	
  @thejuryexpert
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